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STATEMENT OF JURISDICTION 
The Supreme Court has jurisdiction of this case under Utah Code Ann. § 78-2-
2(3)(a) and (5), which confers both jurisdiction and discretion on this Court to review the 
decision of the court of appeals. 
ISSUES PRESENTED FOR REVIEW 
Issue No. 1: Whether the court of appeals erred in declining to address the 
merits of Traco's challenge to the district court's determination of the measure of 
ComtroPs damages. 
Standard of Review: "Challenges to a trial court's legal determinations . . . do 
not require an appellant to marshal the evidence.55 Therefore, an appellate court may not 
decline to consider an appellant's challenge of a legal determination on the basis that the 
appellant failed to marshal the evidence supporting the determination. Wardley Better 
Homes & Gardens v. Cannon, 2002 UT 99, f 14, 61 P.3d 1009; see also Brigham Young 
Univ. v. Tremco Consultants, Inc., 2007 UT 17, ^ f 25, 156 P.3d 782 (marshaling was not 
required because the district court's factual findings were "at most incidental" to the 
challenged legal determination). 
Issue Preservation: The district court quashed Traco's subpoenas of Comtrol 
payroll records over Traco's objection that the records were necessary to rebut trial 
testimony of Comtrol's officers applying average regional wage rates to calculate 
Comtrol's damages. R. at 845-69; R. at 1050, pp. 1010-12. The issue of whether Traco 
should have marshaled the evidence arose on appeal. See 2007 UT App 407, fflf 40-43. 
2. Whether the court of appeals erred in affirming the district court's 
method of ascertaining the measure of Comtrol9s damages. 
Standard of Review: "Whether the district court applied the correct rule for 
measuring damages is a question of law that we review for correctness." Mahana v. Onyx 
Acceptance Corp., 2004 UT 59, \ 25, 89 P.3d 893; see also Lysenko v. Sawaya, 2000 UT 
58,ffl[17,23,7P.3d783. 
Issue Preservation: R. at 845-69; R. at 1050, pp. 1010-12. 
STATEMENT OF THE CASE 
Nature of the Case, Course of Proceedings, and Disposition in the Lower Courts 
Plaintiff and petitioner Traco Steel Erectors, Inc., entered into two written 
subcontracts to provide steel erection work for defendant and respondent Comtrol, Inc., 
the general contractor on projects at Utah Valley State College (UVSC) and Weber State 
University. When Comtrol failed to pay Traco for its services, Traco left both jobs prior 
to completion. Comtrol completed the projects, invoking contract provisions that allowed 
Comtrol to back charge Traco the actual costs and overhead for such work. 
Traco sued Comtrol for amounts unpaid on both projects, as well as amounts due 
on another construction project. Comtrol counterclaimed for damages incurred in 
completing all three projects. 
The trial court, Honorable Tyrone Medley, presiding, found Comtrol owed Traco 
substantial amounts on both the UVSC and Weber State projects, but awarded Comtrol 
net damages of $1,450.27 and $ 3,270.11, respectively, based on alleged offsetting costs 
2 
t» ! .•;.-ci-. : :io projects. 1u uiese damages, the court added interest, coi irt costs, and 
$58,549.75 in attorney fe.es. 
Traco appealed on a number of issues, including the trial court's acceptance and 
adoption of Cointrol's damages exhibits. Those exhibits calculated Comtrol's damages 
ba sedon published cost i. : . • ia^c rate paiu a . ana aa :\\u :iu. .osts incurred for, 
structural steelworkers in the western United Si:\tc< r.-.?!- T! ' -. . - •• iwts 
Comtrol actually incurred to complete Traco's work. 
I >.- .L ,J. ; ^i appeals affirmed the trial court's ruling on all issues. The court 
sunrat- * h— '• ! i:na^'s ^ ' - 1 - - ' • * • i- iu aj ._ >J\ idence with 
respect to its challenge to the trial court's damages calculation. 2007 I * }\ • li) 
43, 50-52. 
1f{ aa.iia: .;
 ti;- . -. a,aj] s ;sciitcd on U;c damages issue, arguing that the 
subcontracts and Utah case la "v\ r reqi lired Comtrol to present evidence of act ual damages 
rather than the higher multi-state averages for steelworkers. 2007 UT App 407, %% 54-59. 
Judge IVka Lugii also concluded that the issue of whether Comtrol could prove its damages 
by i ising the mi i Iti state averages ra thei than e\ idence of its act ual costs was an issue of 
law to be reviewed for correctness; accordingly, Traco was -av <- \*m: <a- * -
evidence on that point, 2007 ITT App 407,«; >* 
This ( nHI l gruaLeu nwco s paL^a U>i ^ in ^i cciliorari to review two issues: 
(1 ) whether the coi irt of appeals erre : 'a- •• :d-u -• =••._. , .^^aiuo io 
the method selected by the trial court lo determine Comtrol's damans an can^a v; *. >r al 
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labor rates instead of actual labor costs); and (2) whether the court erred in affirming the 
selection of that method. 
Statement of Facts 
1. Traco entered into two written subcontracts with Comtrol to provide steel 
erection work for projects at Utah Valley State College and Weber State University. 
(Finding of Fact No. I, R. at 897; R. at 10-18; Plaintiffs Exhibits 4 and 66; 2007 UT 407, 
HI 18,22.) 
2. Comtrol failed to pay Traco for its services, so Traco left both jobs prior to 
completion. Comtrol completed the projects using its own labor force (some of whom 
were unskilled laborers) and certain hired skilled labor. (Finding of Fact Nos. 22-24, 44-
45, R. at 905-06, 912; R. at 1050, pp. 1012-14.) 
3. The default provisions of the two subcontracts provide: 
In the event that Subcontractor [Traco] appears likely to be unable to 
complete its work according to Contractor's project schedule, or if 
Subcontractor fails to folly perform its duties under this Subcontract... 
then Contractor [Comtrol] may . . . after giving 48 hours written notice to 
Subcontractor, eject Subcontractor and take over Subcontractor's work and 
terminate Subcontractor's right to perform under the Subcontract. If 
Contractor takes over Subcontractor's work, the Contractor will charge 
Subcontractor for all costs incurred as a result, including reasonable 
overhead and profit and including attorney's fees and other expenses. . . . 
(Finding of Fact No. 2, paragraph 34, R. at 899.) 
4. At trial, Comtrol did not present evidence of its actual labor costs to 
complete Traco's work under the two subcontracts. Instead, it introduced damage 
exhibits applying an average labor rate for skilled structural steelworkers in the western 
4 
United States to the hours expended by Comtrol's employees, both skilled and unskilled, 
to finish Traco's work. (R. at 105O5 pp. 1004-12; Defendant's Exhibits 38, 74.) 
5. In support of its damage exhibits but without expert testimony, Comtrol 
relied on portions of the R.S. Means Company's book entitled Building Construction Cost 
Data: 2001 Western Edition (14th ed. 2001) to show average costs of construction labor 
and equipment in the western United States. Comtrol had used this book as an estimating 
guide for preparing construction bids. (R. at 1049, p. 960; Defendant's Exhibit 79.) 
6. The R.S. Means book listed "average installing contractor's percentage 
mark-ups applied to base labor rates to arrive at typical billing rates." (Defendant's 
Exhibit 79, p. 4). The average was calculated by combining (1) base labor rates 
(including fringe benefits) "based on union wages averaged over 20 major western U.S. 
cities"; (2) average workers compensation rates for 13 western U.S. states as established 
for each trade; and (3) average fixed overhead figures for all trades which, except for 
social security taxes, "vary from state to state as well as from company to company." 
(id.) 
7. Using the R.S. Means average rate thus calculated, Comtrol's damage 
exhibits applied a total hourly rate of $50.68 to all hours incurred by Comtrol employees 
(irrespective of their skill level) in completing Traco's work on the two projects. Comtrol 
also added ten percent overhead and ten percent profit for a total hourly labor rate of 
$60.82. (R. at 1049, pp. 959-63; Defendant's Exhibits 38, 74, 79.) 
5 
8. This $60.82 per hour charge rate exceeded the R.S. Means average labor 
rate (which also included overhead and profit) for either a structural steelworker or a 
welder. (R. at 1049, pages 959-63; Defendant's Exhibit 79, p. 4.) It also exceeded the 
$35.00 per hour rate Comtrol back charged to other subcontractors on the same projects 
for work performed by Comtrol employees. (R. at 1050, pp. 1004-05; Plaintiffs Exhibit 
112.) 
9. Comtrol subcontracted the welding work to finish the projects to a "very 
qualified welder" and steelworker, Gorden Johansen. Comtrol paid Mr. Johansen $18.00 
per hour. Comtrol allowed Mr. Johansen to use its welding torch and a Comtrol-owned 
truck on the projects. As a subcontractor, Mr. Johanson paid his own labor burden, 
including taxes. Comtrol back charged Traco for Mr. Johanson's services at invoiced 
cost plus the estimated cost of the welding equipment ($10.50 per hour or $84 per day) 
and vehicle usage ($10.38 per hour or $83 per day) according to the R.S. Means book. 
(R. at 1049, pp. 847-50, 964-66; R. at 1050, pp. 1028, 1056; Defendant's Exhibits 38, 
74.) 
10. Even those rates combined, charged for a "very competent welder," were 
lower than the R.S. Means-based hourly rate of $60.82 that Comtrol back charged Traco 
for labor performed by its regular employees, irrespective of their skill and compensation 
levels. (R. at 1049, pp. 813-17, 957, 959-66; R. at 1050, pp. 1008-12; Defendant's 
Exhibits 38, 74, 79.) 
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11. Over objection, the trial court quashed Traco's subpoenas of ComtroPs 
payroll records and refused to allow the records to be introduced into evidence because 
they had not been requested during discovery. However, Traco had sought to introduce 
the payroll records to refute the trial testimony of ComtroPs president, Brian Burk, who 
was relying on the R.S. Means book (Defendant's Exhibit 79) for cost information and 
whose testimony was inconsistent with his deposition testimony. (R. at 845-69; R. at 
1049, p. 961; R. at 1050, pp. 1007-12.) 
12. Under cross-examination, ComtroPs officers testified that Comtrol paid its 
employees between $10 and $30 per hour, depending on their job duties, and incurred an 
additional labor burden of approximately 35 percent. Some of the employees Comtrol 
used to finish Traco's work were unskilled; others were carpenters as opposed to 
structural steelworkers. (R. at 1049, pp. 816-19; R. at 1050, pp. 1004-13.) 
13. The trial court found that Comtrol owed Traco $7,449.73 on the UVSC 
project and $46,942.39 on the Weber State project. However, using ComtroPs 
calculation of damages with the R.S. Means-based average hourly rate, the court awarded 
Comtrol $8,900.00 and $50,212.50, respectively, in damages to complete the two 
projects. The court arrived at these amounts after making adjustments for ComtroPs 
excessive rates, duplicative charges, and excessive hours expended, so that the adjusted 
amounts would be a "reasonable fair market value amount to complete Traco's work." 
(Finding of FactNos. 24-25, 45, R. at 905-06, 912.) 
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14. This resulted in a net judgment for Comtrol of $1,450.27 and $3,270.11 on 
the two projects, to which the court added interest, court costs, and attorney fees. 
Comtrol was awarded $58,549.75 in attorney fees, the vast majority of which related to 
the two projects at issue here. (Id.; Judgment, R. at 1022-26.) 
15. The majority court of appeals opinion accepted the trial court's damages 
calculation as "clearly fact sensitive." The majority held that Traco failed to marshal the 
evidence received concerning Comtrol's actual costs to complete Traco's work. 2007 UT 
App407,T|40. 
16. In dissent, Judge McHugh argued that Comtrol bore the burden of 
presenting evidence of its actual damages in making out a prima facie case. She viewed 
as a question of law, to be reviewed for correctness, the issue of whether multi-state 
average construction cost data could replace Comtrol's payroll records and other actual 
cost data in proving those damages. Accordingly, she concluded Traco was not required 
to marshal the evidence, and the case should be remanded for further proceedings to 
determine whether Comtrol met its burden using actual cost data. 2007 UT App 407, 
HI 54, 59. 
SUMMARY OF ARGUMENTS 
The court of appeals erred in declining to consider the merits of Traco's challenge 
to Comtrol's damage award. Although damage calculations are inherently fact sensitive, 
Traco's challenge was not directed at the district court's mathematical calculation itself. 
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Rather, Traco disagreed with the method the court used to determine the measure of 
Comtrors damages—applying the R.S. Means average labor rates for structural 
steelworkers in the western United States instead of the lower labor costs Comtrol 
actually incurred to complete the construction projects. 
The district court's selection of this method of measuring damages was a legal 
determination, which the court of appeals should have reviewed for correctness. Traco 
was not required to marshal the evidence supporting the district court's legal 
determination. The court of appeals therefore erred in requiring Traco to marshal the 
evidence as a prerequisite to addressing Traco's legal challenge. 
The court of appeals also erred in affirming the district court's method of 
measuring Comtrol's damages. The plain language of the contracts limited Comtrol's 
recovery to its actual costs incurred in completing the contract work after Traco left the 
projects. 
Moreover, Utah law limited Comtrol's damages to those necessary to make it 
whole. The district court should have calculated Comtrol's actual losses incurred by the 
most direct, practical, and accurate method. That method was to determine Comtrol's 
actual labor costs by using Comtrol's payroll records to show not only the number of 
hours Comtrol's employees expended in finishing the work, but also the actual payroll 
costs incurred for the work. 
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The district court instead applied average regional labor rates for skilled 
steelworkers to all hours worked by Comtrol employees, regardless of their differing 
tasks, skill levels, and compensation rates. The regional wage rates, together with 
overhead and profit, were significantly higher than Comtrol5s actual labor costs. The 
court of appeals implicitly accepted this erroneous method of measuring the extent of 
Comtrol5s damages. 
As a result, Comtrol received a windfall recovery in excess of any losses it actually 
suffered. Importantly, Comtrol5s relatively small net damage award on each project 
resulted in an improper award to Comtrol of a comparatively large amount of interest, 
costs, and attorney fees. This Court should not allow litigants to receive damages well in 
excess of actual losses through the erroneous application of regional or national labor 
rates when actual labor costs are readily available. 
ARGUMENT 
L THE COURT OF APPEALS ERRED IN DECLINING TO ADDRESS THE 
MERITS OF TRACO'S CHALLENGE TO THE DISTRICT COURT'S 
DETERMINATION OF THE MEASURE OF COMTROL'S DAMAGES, 
A. The District Court's Decision to Use the R.S. Means Average Regional 
Labor Rates to Ascertain ComtroPs Damages Was a Legal 
Determination. 
In rather summary fashion, the court of appeals concluded the district court's 
damage calculation was "clearly fact sensitive." Since Traco did not marshal the 
10 
evidence supporting the calculation in its challenge of Comtrol's damage award, the court 
declined to address the merits of Traco's challenge. 2007 UT App 407, ffif 40-43. 
However, as Judge McHugh noted in dissent, the court of appeals disregarded the 
foundational issue of whether the district court had applied the correct measure of 
damages in reaching its ultimate factual calculation of the amount of damages to award. 
See 2007 UT App 407, ^ 54. 
In Mahana v. Onyx Acceptance Corp., 2004 UT 59, 89 P.3d 893, this Court 
employed a two-step process in analyzing the damages award in a conversion case. First, 
the Court considered various measures of damages for conversion of the plaintiffs 
pickup truck. Under the circumstances of the case, the Court decided as a legal matter the 
trial court had correctly based its award on the lost use of the truck as an alternative to the 
general rule that damages are measured by the value of the converted property. Id. at 
Yi 26-29. Second, the Court went on to examine as a factual matter the amount of 
damages awarded. Id. at fflf 30-34. 
The Court stated: 
Whether the district court applied the correct rule for measuring damages 
is a question of law that we review for correctness. . . . Whether the amount 
awarded by the district court was supported by the evidence is a 
determination of fact that may be reversed on appeal only if clearly 
erroneous. 
Id. at If 25 (citations omitted; emphasis added). 
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Lysenko v. Sawaya, 2000 UT 58, 7 P.3d 783, applied the same analysis. In that 
case, as here, the court of appeals had decided "the adequacy of a damage award is a 
factual question." The court had upheld the trial court judgment because the appellant 
had failed to show that the award of salvage value, rather than in-place value, of 
converted equipment was clearly erroneous. 
This Court rejected that approach: "The question properly before the court of 
appeals was which measure of damages was appropriate, not the adequacy of the trial 
court's factual findings underlying the damages award." Id. at \ 16 (emphasis added). 
The Court held the trial court's decision to use salvage value, rather than in-place value, 
as the measure of damages was a legal determination. Id. at ffl[ 17-23. 
Here, Traco's challenge of the damage award was a legal one, based on the 
incorrect use of the R.S. Means average regional labor rates as a substitute for Comtrol's 
actual labor rates in determining Comtrol's actual costs to complete the two construction 
projects. The court of appeals skipped the analytical first step under Mahana and 
Lysenko by declining to address the merits of Traco's legal challenge. 
B. The Court of Appeals Erred in Requiring Traco to Marshal the 
Evidence. 
Because Traco challenged the district court's legal determination to use regional 
wage rates instead of actual cost data, Traco was not required to marshal the evidence in 
support of Comtrol's damages award. 
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In Wardley Better Homes & Gardens v. Cannon, 2002 UT 99, 61 P.3d 1009, a real 
estate brokerage, Wardley, sued a competing brokerage, Cannon, to recover commissions 
under listing agreements that had been fraudulently altered by Wardley's agent. After the 
trial court ruled against Wardley on all claims, Cannon moved for an award of attorney 
fees under the bad faith statute. The court denied the motion. On appeal, Cannon argued 
that the knowledge of Wardley's agent's fraud should have been imputed to Wardley. 
The court of appeals rejected Cannon's argument, concluding that "because a finding of 
bad faith is a factual question, Cannon was required to marshal the evidence supporting 
the trial court's finding that Wardley did not act in bad faith." Id. at f^ 10. 
This Court reversed, holding: 
Challenges to a trial court's legal determinations . . . do not require an 
appellant to marshal the evidence. Here, Cannon does not attack the trial 
court's factual findings. Instead, she contends that the trial court erred as a 
matter of law by refusing to impute knowledge of [the agent's] conduct to 
Wardley. Cannon is correct that whether an agent's knowledge should be 
imputed to his principal raises a legal question.. . . Consequently, Cannon's 
failure to marshal the evidence should not have been fatal to her appeal. 
Thus, the court of appeals erred in summarily rejecting Cannon's appeal on 
that basis. 
Id. at If 14 (citation omitted); see also Brigham Young Univ. v. Tremco Consultants, Inc., 
2007 UT 17, Tf 25, 156 P.3d 782 (marshaling was not required because the district court's 
factual findings were "at most incidental" to the legal question of whether due process 
was afforded). 
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This case is similar to Wardley in that here Traco challenged on appeal the district 
court's legal determination of the method of measuring Comtrors damages, but the court 
of appeals summarily rejected the challenge since damages calculations inherently 
involve fact questions. As demonstrated above, however, the court of appeals should 
have evaluated for correctness the contested method of measuring Comtrol's damages 
before upholding the factual calculation of those damages. The factual findings with 
respect to that calculation were "at most incidental" to the central legal question of 
whether the district court employed the correct formula in its calculation. See Tremco 
Consultants, 2007 UT 17, \ 25. 
Comtrol bore the initial burden of proving its actual costs to complete Traco's 
work by the best records available—its payroll records. Whether Comtrol carried that 
burden in making out a prima facie case was a question of law the court of appeals should 
have reviewed for correctness, without giving any deference to the district court's 
judgment. Bair v. Axiom Design, LLC, 2001 UT 20, t 13, 20 P.3d 388. Under these 
circumstances, the court of appeals erred in summarily rejecting Traco's appeal for failure 
to marshal the evidence. 
n. THE COURT OF APPEALS ERRED IN AFFIRMING THE DISTRICT 
COURT'S METHOD OF ASCERTAINING THE MEASURE OF 
COMTROL'S DAMAGES. 
By affirming the district court's calculation of Comtrors damages, the court of 
appeals implicitly adopted the use of the R.S. Means average regional labor rates—as 
14 
opposed to Comtrol's lower actual labor costs—as the method of ascertaining the extent 
of Comtrol's damages. The adoption of this method ignored the parties' contracts, was 
contrary to Utah case law, and erroneously led to a judgment far in excess of the injury 
Comtrol actually sustained. 
A. The Parties' Contracts Limited Comtrors Recovery to Its Actual Costs 
Incurred to Complete the Construction Projects. 
The default provisions of the subcontracts on the UVSC and Weber State projects 
provide: 
In the event that Subcontractor [Traco] appears likely to be unable to 
complete its work according to Contractor's project schedule, or if 
Subcontractor fails to fully perform its duties under this Subcontract... 
then Contractor [Comtrol] may (a) withhold payment. . . ; (b) after giving 
48 hours written notice to Subcontractor, eject Subcontractor and take over 
Subcontractor's work and terminate Subcontractor's right to perform under 
the Subcontract. If Contractor takes over Subcontractor's work, the 
Contractor will charge Subcontractor for all costs incurred as a result, 
including reasonable overhead and profit and including attorney's fees and 
other expenses.. . . 
(Finding of Fact No. 2, paragraph 34, R. at 899 (emphasis added).) 
As Judge McHugh pointed out, the meaning of "costs incurred" is unambiguous; it 
limits Comtrol's damages to "to what it actually spent to finish the work. Therefore, 
Comtrol had the burden, as part of its case-in-chief, to provide the trial court with 
evidence of the actual costs incurred to finish Traco's work on the USVC [sic] and Weber 
State projects." 2007 UT App 407, \ 55. 
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However, Comtrol did not provide evidence of actual costs through readily 
available payroll records. Rather, it applied a single average regional labor rate for 
structural steelworkers, from a book used to estimate costs for bidding purposes, to the 
hours worked by its employees—irrespective of their various skill and compensation 
levels. (R. at 1050, pp. 1004-12; Defendant's Exhibits 38, 74.) 
Contract provisions should be interpreted and enforced according to their plain 
meaning. See, e.g., WebBankv. American General Annuity Service Corp., 2002 UT 88, 
^ 19, 54 P.3d 1139 ("If the language within the four corners of the contract is 
unambiguous, the parties' intentions are determined from the plain meaning of the 
contractual language") (citations omitted). 
The court of appeals disregarded the express language of the parties' contracts by 
affirming the excessive damage award based on average labor rates for steelworkers in 
other parts of the country. If the parties had intended this greater damage measure, they 
could have and should have specified in the contracts themselves that the R.S. Means 
average rates would be used to calculate labor costs. See id. at f^ 18 ("In interpreting a 
contract, [w]e look to the writing itself to ascertain the parties' intentions") (citations and 
internal quotation marks omitted). 
B. Utah Case Law Limited ComtroFs Damages to Actual Costs 
Reasonably Incurred to Complete the Construction Projects. 
Comtrol's recovery should have been limited to actual costs incurred—not only 
under the plain language of the contracts, but also in accordance with Utah case law. 
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This Court has historically used an "actual cost" measure of damages where one 
party completes the other party's performance under a construction contract. See, e.g., 
Darger v. Nielsen, 605 P.2d 1223, 1225 (Utah 1979); Stangl v. Todd, 554 P.2d 1316, 
1320 (Utah 1976) ("The contract breaker should pay the cost of construction and 
completion in accordance with his contract. . . ."). 
In Darger, this Court held that a property owner was entitled to recover from its 
contractor the actual costs the owner incurred in completing a well drilling project after 
the contractor's breach. "The measure of damages for such a breach is the excess of the 
cost of completing the well, over what [the property owner] would have paid under the 
contract." 605 P.2d at 1225 (emphasis added). The owner had presented a prima facie 
case of its actual costs, and the contractor did not respond with evidence showing the 
costs were excessive or unreasonable. Accordingly, the owner was entitled to receive the 
actual costs of completion. Id. 
Beyond the construction contract context, this Court has generally held that 
damages are designed to compensate an injured party for actual injury sustained, not some 
amount in excess of that. See, e.g., Mahmood v. Ross, 1999 UT 104, ^  19, 31, 990 P.2d 
933 ("Damages awarded for breach of contract should cplace the nonbreaching party in as 
good a position as if the contract had been performed'") (citations omitted); Miller 
Pontiac, Inc. v. Osborne, 622 P.2d 800, 803 (Utah 1981) ("a nonbreaching party should 
17 
receive an award of damages which will place him in as good position as he would have 
been had the contract been fully performed"). 
Indeed, the fundamental purpose of a damages award is to fully compensate a party 
"for actual losses incurred by evaluating any loss 'suffered by the most direct, practical 
and accurate method that can be employed5" Price-Orem Inv. Co. v. Rollins, Brown & 
Gunnell, Inc., 784 P.2d 475, 478 (Utah App. 1989) (citation omitted) (quoting Even Odds, 
Inc. v. Nielson, 22 Utah 2d 49, 448 P.2d 709, 711 (1968)). That purpose is satisfied by 
placing the plaintiff in the same position as if the wrong had not been committed—not by 
providing a windfall or double recovery. See, e.g., Mahana, 2004 UT 59, ffif 26-27; 
Lysenko, 2000 UT 58, If 22. 
In this case the district court's damages analysis proceeded exactly backwards. 
The court failed to first consider Comtrol's completion costs "by the most direct, practical 
and accurate method that can be employed"—Comtrol's actual payroll records. Instead, 
the court applied the higher R.S. Means average regional labor rates—a benchmark for 
the reasonableness of actual damages proven—to the hours Comtrol claims its employees 
worked. The court even made adjustments in an attempt to reach a "fair market value" of 
the work Comtrol performed. 
But fair market value is not the measure of Comtrol's damages under Utah law. 
The court should have required Comtrol to prove its actual completion costs by using 
actual payroll records before applying the reasonableness test to those costs. As Judge 
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McHugh noted, "Although the trial court correctly considered the reasonableness of 
Comtrol's back charges, it should have started its inquiry with the costs that Comtrol 
actually incurred rather than with the National Construction Averages." 2007 UT App 
407, H 56 n. 2 (emphasis added). The court of appeals' majority opinion glossed over this 
analytical error by summarily affirming the damages calculation as fact sensitive. 
C. The Court of Appeals' Error in Adopting the Wrong Measure of 
Damages Has Resulted in a Windfall Recovery for Comtrol. 
Although it may appear unimportant at first glance, the lower courts' failure of 
legal analysis on this technical damages issue was of great moment. The district court 
even applied the right damages rule (damages must meet the reasonableness test), but in 
the wrong order; and the court of appeals simply declined to delve into the legal issue of 
whether the correct method of measuring damages had been used. 
Nevertheless, this failure has produced a dramatically unjust result. The court of 
appeals upheld a judgment awarding Comtrol a net of only a few thousand dollars in 
damages on each of two construction projects. But the judgment also included interest, 
costs, and attorney fees totaling over $60,000. And, according to Comtrol, the total 
judgment with interest, fees and costs on appeal should now be over $ 120,000.l 
1
 On March 27, 2008—the day before this Court entered its Order granting 
Traco's Petition for Writ of Certiorari—Comtrol filed in the district court an Application 
to Augment Judgment by Accrued Interest, Costs and Attorneys' Fees (including fees 
incurred on appeal) in the amount of $33,718.54, for a total judgment of $121,695.81. 
Acknowledging this Court's jurisdiction in this matter, Comtrol has since withdrawn its 
application. 
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The difference in the relatively small net judgment for Comtrol and what otherwise 
would have been a net judgment for Traco—making Traco the prevailing party entitled to 
attorney fees—resulted entirely from the incorrect method of ascertaining the measure of 
Comtrol's damages. By considering evidence of multi-state average labor costs without 
regard to the actual amounts Comtrol paid to finish the construction projects, the district 
court provided Comtrol a windfall recovery of damages, interest, costs, and attorney fees 
prohibited by the decisions of this Court. See, e.g., Mahana, 2004 UT 59, Ylf 26-21; 
Lysenko, 2000 UT 58, ^  22. 
If the court of appeals5 decision allowing Comtrol's windfall recovery remains 
uncorrected, claimants in the future would be encouraged to rely on national average 
damage figures—which, as here, may be much higher than actual damages—in order to 
receive a greater recovery than actual injuries warrant. This Court should ensure that 
damages awarded reflect actual injuries, evaluated by "the most direct, practical and 
accurate method that can be employed." Even Odds, Inc. v. Nielson, 448 P.2d at 711. 
CONCLUSION 
For the reasons set forth above, Traco respectfully requests the Court to reverse the 
decision of the court of appeals with respect to ComtroPs damages, and remand this case 
to the court of appeals with directions to remand to the district court for a determination 
of the correct measure and amount of damages consistent with the Court's ruling. 
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The Army'Reserve Project 
^3 On October 28,. 1998, Comtrol and Traco entered into a 
subcontract agreement (the Army Reserve Agreement) for steel 
erection on*the Army Reserve Project in Salt Lake City, Utah, 
The contract amount for.the Army Reserve Project was $42r10 0. 
The Army .Reserve Agreement also-provided that $3900 would be 
added to the subcontract amount if .Traco provided a-crane to 
perform its work, 
^4 Tiraco rented-a crane from a. rent a. 1.. agency .for approximately 
one to three days and then returned the rented crane. For the 
remainder-of its work on the job, Traco used Comtrol fs crane and 
Comtrol1 s' crane operator. On November 7, 2000, Comtrol issued 
Change Order 4258, back"charging Traco $-13,345 for crane usage 
and additional work Comtrol had to perform-to complete Tracors 
obligations under the Army Reserve Agreement. In response to 
Change Order 4258, Traco admitted that Comtrol had performed some 
of Traco[ s work, but disputed the back charge amounts'in Change 
Order 4258. 'specifically, Traco disputed the back charges 
relating .to crane usage because Comtrol was to supply the .crane 
under-'the Army -"Reserve Agreement. Traco never signed/Change 
Order 4258. Prio£ "to disputed Change Order 4258, "various other 
.change orders had been approved. The last change .order approved 
prior, to disputed .Change Order 4258 indicated a contract total of 
$-64,218'. 90. 
fl5 On November 28, 2000, Comtrol issued Change Order 4263, 
which Tracy Bronson, president of Traco, signed. Change Order 
4263 included a back charge of $850 and revised the Army Reserve 
Agreement total to $50,023.90. Although it was not specifically 
stated in Change Order 4263, the revised total represented a 
deduction of the disputed back charge in Change Order 4258 iri the 
amount of $13,345.. Change Order 4263 also stated: 
It is understood and agreed that'- the 
acceptance of this contract modification by 
the subcontractor constitutes an accord.and 
satisfaction, and repre-sehts the filial 
adjustment of any and.all costs, delays, time 
extensions or-other "equitable adjustment, if 
any, arising out of, or incidental to, the 
work herein revised. NOTE: This Change 
Order becomes part of and in conformance with 
the existing contract. 
At his deposition en February 10', 2005, Bronson testified that he 
understood that 'Change Order -426*3 revised the contract amount to 
$50,023.90, 
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^6 For Traco1s work on the Army Reserve Project, Comtrol paid 
Traco $59,201.95 in seven payments. Comtrol sought summary 
judgment with respect to the Army Reserve Project, contending 
that Change Order 4 2 63 was a valid accord and satisfaction of the 
partiesl agreement regarding the Army Reserve Agreement amount 
Howevert in opposing Comtrol fs summary judgment motion, Traco 
submitted an affidavit from Bronson stating that he made a 
mistake in signing Change Order 4263. Bronson1s affidavit 
asserts that he signed Change Order 4263 approving a back charge 
of $850y but failed to notice that Comtrol had inserted into 
Change Order 4263 a revised contract balance of **$5'0, 023.90', which 
had been changed to deduct the disputed back charge of $13,345. 
^7 The trial court granted ComtrolT s motion for partial summary 
judgment and ruled that Change Order 4 2 63 was a valid accord and 
satisfaction entitling Comtrol to summary judgment for the 
$9178.05 it had overpaid Traco for the Army Reserve Project. 
The UVSC Project 
^8 On May 24, 2000, Comtrol and Traco entered into another 
subcontract agreement (the UVSC Agreement) for. Steel erection on 
the UVSC Project, located in Orem, Utah. The UVSC Agreement 
contract amount was $111,00 0. The contract amount was reduced to 
$108,406.22 by various approved change orders and by Owner 
Controlled Insurance Program (OCIP) adjustments. Over the course 
of the UVSC Project, Comtrol made multiple payments to Traco 
totaling $97,488.05. This left a balance on the UVSC Agreement 
in the amount of $10,918.17. 
<j[9 In addition to the approved change orders, Comtrol issued 
back charges against Traco relating to work that Traco was to 
perform under the UVSC Agreement, but that Comtrol had to perform 
because Traco either did not provide an adequate work force, used 
Comtrol !s crane and forklift to unload steel that had arrived at 
the job site, or refused to perform the work. These back charges 
totaled $20,748 .17, 
^10 The work on the UVSC Project; required tight coordination 
with the other subcontractors, inasmuch as there was a very 
limited staging area and Traco1 s work had to be performed in four 
discrete stages. To complete its obligations under the UVSG 
Agreement, Traco was required to break up the timing of its work. 
However, during the course of the UVSC Project, Traco personnel 
did not attend the weekly meetings that Comtrol held to 
coordinate the timing of the work among subcontractors. The 
trial court determined that Traco<s absence from these meetings 
seriously impacted coordination among the subcontractors, 
particularly with respect to the coordination of steel deliveries 
by pwamco, the steel fabricator. 
20060S16-CA 3 
flll Traco performed its first portion of the work, Phase I, in 
June and July of 20QO. Twice during this period, July 18 and 
July 28, 2000, Traco asked for permission to use Comtrolrs crane, 
forklift, and manpower to unload steel, Traco understood that it 
might be charged for the use of Comtrolr s services. Eugene Cook, 
Comtrol! s superintendent, noted potential back charges on daily 
reports and on time cards of Comtrol employees who helped unload 
the steel. Change Order 4268 was issued to reflect those back 
charges. 
{^12 By January 2001, Traco began its work on the other phases^ of 
the project. On April 4, 2001, Comtrol advised Traco that Traco 
was behind schedule and was impacting other trades- Traco had 
been using two-to-four-man crews over the prior three weeks, 
which was insufficient to maintain adequate progress on the 
project. Comtrol wrote a letter reminding Traco of the 
liquidated damages UVSC would impose on Comtrol if the project 
was not completed on time. Comtrol directed Traco to return to 
work immediately and regain the lost time. 
*fl3 On May 30, 2001, Traco executed a Subcontractor Lien Waiver 
(the UVSC Release) that waived and released TracoTs right to any 
claims for labor and materials provided to the UVSC Project on or 
before April 30, 2001. This release was in exchange for 
Comtrol*s payment of $56,923,05 to Traco. 
<fl4 Throughout 2001, Traco continued to use Comtrolrs crane and 
forklift to unload steel for the UVSC Project, in one case, this 
was done without Comtrolrs permission, as Traco came to the job 
site on Sunday, May 6, 2001, when Comtrol was not on the j"ob. 
Cook continued to note Traco1 s use of Comtrol Ts forklift and 
crane on time cards and daily reports, resulting in Change Orders 
4569 and 4700. 
[^15 With the exception of railings and punch list items, which-
were within the scope of Tracor s work under the UVSC Agreement, 
Trace's work was completed by the end of September 2001, In 
early January 2002, Comtrol advised Traco orally that railing 
materials had been delivered to the job site and requested that 
Traco return to install the railings according to the UVSC 
Agreement. Traco refused to do so, On January 3, 2002, Comnrol 
gave Traco a written 48-hour notice to report to the project, 
initiate work, and perform diligently. Comtrol advised Traco 
that if it did not return, Comtrol would have the work performed 
by others and back charge Traco. Traco responded that it would 
not return until it was paid "all outstanding Contract Draws and 
Change Orders." Traco further demanded that the hand railings be 
made part of a change order. . 
[^16 The UVSC Agreement provided that in the event of a dispute 
a s to the scope of the work, Traco would stxll be required to 
200609i6~CA 4 
"promptly follow [ComtrolTs] written orders," and the "dispute 
[would] be settled later.,r The UVSC Agreement also stated that 
Traco "will not interrupt ox delay its work because of any 
dispute with [C6mtrol] , but will continue to perform its 
subcontract work diligently to completion, and will" later 
negotiate in good faith for settlement of the dispute." Traco 
refused to return and abandoned the job. 
[^17 Thereafter, Comtrol and another subcontractor performed the 
hand railing work, as well as other uncompleted Traco work. To 
complete^ the work, Comtrol back charged Traco $17,279.-73, 
However, the trial court found this amount to be excessive and. 
reduced the back charged amount to $8900, which the trial court 
found to be a reasonable, fair-market amount for Comtrol1 s 
completion of Traco's work. 
^18 The trial court determined that when Comtrol1 s back ctiarges, 
including those for complexion of the work as determined by the 
courts are subtracted from the $10,918,17 remaining contracc 
balance,, the balance shifts to Comtrol <s favor, with Traco owing 
Comtrol $1450,27. 
%19 Traco, however, also asserted multiple back charges and 
change orders totaling $19,753-25 that it claimed should have 
been factored into the final contract analysis for the UVSC 
Project. These back charges and change orders are the result of 
another subcontractor1 s~-Dwairtco-~steel fabrication errors that 
Traco had to repair. Traco raised these errors to Comtrol and 
DWamco," and then made arrangements with Dwamco to repair the 
errors. Thereafter, Traco and Dwamco agreed that Traco-would 
repair the steel. They .further agreed upon the price that Dwamco 
would pay to Traco once Traco made the repairs. Comtrol was not 
a party to these agreements, nor was it involved in the 
negotiations that gave rise to Traco and Dwamco1 s agreement. 
Still/ Traco sought to invoice Comtrol for the steel repair work 
Traco performed. Comtrol consistently told Traco that it should 
look to Dwamco for recovery. Traco did actually invoice Dwamco 
for Traco fs work, and sued Dwamco for recovery on the work Traco 
performed. 
<}20 Moreover, the trial court found that Traco Ts change orders 
were deeply flawed for several reasons. First, Comtrol did not 
approve any of Tracors change orders prior to Trace's abandonment 
of the job. Second, the trial court found that the change orders 
relating to the steel repair failed to demonstrate any meeting of 
the minds between Traco and Comtrol on the integral elements of 
an agreement, including price or a method for determining price, 
rendering the proposed change orders too indefinite and uncertain 
for enforcement. 
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If21 Additionally, the trial court found that seven of the UVSC 
Project change orders that Traco submitted, totaling $10,355.25, 
sought recovery for work that Traco waived in the UVSC Release, 
in that the work was performed prior to April 30, 2001--the 
effective date of the release. Finally, the UVSC Agreement 
provides that " [Comtrol] shall not be obligated to [Traco] for 
any amount greater than [Comtrol] receive;? from the Owner for the 
change. ,r The trial court found that Traco! s failure to timely 
submit its proposed change orders prevented Comtrol from seeking 
approval from the Owner. Therefore, Comtrol did not receive any 
increased amount from the Owner, which Comtrol has not paid to 
Traco. 
The Weber State Project 
[^22 On July 14, 2000, Comtrol and Traco entered into a third 
subcontract agreement (the Weber State Agreement) for steel 
erection on the Weber Scate Project for a price of $270,000, 
subject to adjustments for change orders. Due to various change 
orders and OCIP adjustments, the contract amount was reduced to 
$254,658.24- Over the course of the Weber State Project, Comtrol 
made various payments to Traco totaling $252,977,85. * The trial 
court found, after considering the amounts to which the parties 
agreed and the amounts Comtrol paid Traco, that the balance on 
the Weber State Agreement was $1680,39. 
[^23 As with the UVSC Project, the Weber State Project had a 
small staging area and required coordination among the 
subcontractors. Traco failed to attend weekly job site meetings 
where Comtrol coordinated the work of all the subcontractors on 
the Weber State Project. The trial court determined that 
although Comtrol1 s project manager faxed the meeting minutes and 
punch lists to Traco, Traco's absence from these weekly meetings 
seriously impacted coordination among the subcontractors. 
[^24 As the project progressed, Traco fell behind in its work. 
Traco aJLso failed to inventory the steel components delivered to 
the job site by the steel fabricator. Moreover, without 
Comtrolrs permission, Traco removed steel from the job to rise: on 
an unrelated project: Traco was performing for another general 
contractor working at Weber State University. 
^25 On October 17, 2 0 01, Traco executed a Subcontractor Lien 
Waiver (the Weber State Release) that waived and released Traco T s 
rights to any claims for labor and materials provided to the 
Weber State Project on or before August 31, 20 01. The Weber 
State Release was in exchange for Comtrolfs payment of $18,054 to 
Traco. 
[^26 ^ n of Traco{s proposed change orders on the Weber State 
Project, totaling $17,780, soughx recovery for work that was 
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waived by the Weber State Release, in that the work was performed 
on or before August 31, 2001--the effective date of the Weber 
State Release. 
[^27 Traco continued to fall behind in its work and blamed 
Comtrol for this delay because it believed that steel components 
had not been delivered to the job site. By December 2001, 
Traco1 s work was incomplete. Traco continued to blame the steel 
fabricator and informed Comtrol, by letter dated January 4, 2 0 02, 
that if all steel for the project was not on site by 4:00 p.m. 
that day, it would become the steel fabricator's responsibility 
to install the steel. Comtrol responded that there were other 
steel components on the job site, which Traco could erect while 
waiting for the missing steel to arrive. Moreover, some of the 
missing parts could not be fabricated until loiter inasmuch as 
such parts were dependant upon field measurements that could not 
be taken until other portions of the project were first 
completed. 
<jj28 In January 2002, Comtrol was forced to take ovex Tracor s 
work on the Weber State Project because Traco had informed 
Comtrol that it was abandoning the job. Comtrol, notified Traco 
in writing that under the Weber State Agreement, Comtrol would 
perform Traco[ s work and would look to Traco to recover its costs 
in completing Traco(s contract. 
[^29 Comtrol made numerous phone calls to Traco to re-turn to the 
job site to perform its obligations and mitigate the damages. 
Traco refused to return to work. In the course of completing 
Traco rs work, Comtrol incurred $58,212.50 in expenses. 
[^3 0 Traco filed the complaint in,this matter on May 27, 2 0 04, 
seeking recovery of damages on the three projects with Comtrol. 
Comtrol filed a countersuit claiming damages for finishing work: 
that Traco was required to finish under the subcontract 
agreements. During the course of litigation, the trial court 
granted partial summary judgment in favor of Comtrol. After a 
bench trial on the merits, the trial court awarded damages and 
attorney fees to Comtrol. Traco now appeals. 
ISSUES AND STANDARDS OF REVIEW 
[^31 On appeal, Traco first argues that the trial court erred in 
granting partial summary judgment in favor of Comtrol regarding 
the A^Y Reserve Project because there were disputed issues of 
material fact as to whether there had been an accord and 
satis£affcion between the parties. "Summary judgment is 
appropriate when there is no genuine issue of material fact and 
the moving party is entitled to judgment as a matter of law. On 
appealr w e review the [trial] court's ruling on summary judgment 
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for correctness.11 Jackson v. Mateusv 2003 UT 18, ^ 6, 70 P. 3d 78 
(citing Utah R. Civ. P. 56(c)) 
{^3 2 Secondr Traco contends that the trial court erred in 
calculating Comtroll s damages. Rule 24(a)(9) of the Utah Rules 
of Appellate Procedure requires " [a] party challenging a fact 
finding [to] first marshal all* record evidence that supports the 
challenged finding," United Park City Mines v. Stichting 
Mayflower Mountain Fonds, 2006 UT 35,- fl 24, -140 P, 3d 1200; see 
also Utah R. App. P\ 24(a)(9). 
[^3 3 Third, Traco asserts that the trial court erred in finding 
that Traco could not recover payment for work that it performed 
outside the scope of the parties1 origina.1 agreement, when 
ComtrolTs superintendent directed Traco to perform such work. 
Again, in challenging the trial court'.s. finding,. Traco must 
"marshal all record evidence that supports the challenged 
finding. " Id-
[^3 4 Fourth, Traco argues that the trial court erred in 
concluding that the lien waivers that Traco executed were 
enforceable as waivers of Traco! s claims for work predating the 
effective dates on those waivers. "We review the trial courtrs 
interpretation of the agreement for ccprrectness, according no 
deference to the court's conclusions of. law." Peirce v. Peirce, 
2000 UT 7,- f 18'r 994 P/2d 193; see also Zions First Nat1! Bank v. 
National Am. Title Ins.- Co., 749* P.2d 651, -653 (Utah 1988) 
("Questions of contract interpretation not requiring resort .to 
extrinsic evidence are matters of law,' and. on such^ questions we 
accord the trial court1s interpretation no presumption of 
-correctness . " ) , 
[^35 Fifth, Traco claims that the trial court erred in awarding 
attorney fees to Comtrol after determining that Comtrol was the 
prevailing party, "The award of attorney fees is a matter of 
law, which we review -for correctness," Jensen v. Sawyers, 2005 
UT 81, 1 127, 130 P. 3d. 325. However, a trial court's 
determination of the prevailing party is reviewed under an abuse 
of discretion standard. gee Lunceford v, - Lunceford, 2006 UT App 
266, $ 10, 139-'P.3cri073. ' " ' 
ANALYSIS 
I. Accord and Satisfaction 
«J36 Traco first^argues that the trial court erred in awarding 
partial summary judgment to Comtrol regarding the Army Reserve 
Project because, there were" issues of material fact relating to 
whether there was an accord and satisfaction between the parties. 
Under the Army Reserve Agreement, the initial contract amount was 
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$42,100. This contract amount was revised over the course^of the 
Army Reserve Project through various change orders. The final 
change order that Traco signed--Change Order 4263—revised the 
total contract amount to $50,023.90. Change Order 4263 also 
dontained language expressly stating that "acceptance of this 
contract modification by the subcontractor constitutes an acdord 
and satisfaction, and xepresents the final adjustment of ^ any and 
all costs, delays, time extensions or other equitable adjustment, 
if any, arising otit of or incident to, the work herein revised;11 
^37 Coratrol filed a motion for summary judgment arguing that by 
signing Change Order 4263, Traco agreed to a revised total for 
the A m y Reserve Agreement of $50,023.90, As support for this 
argument, Comtrol relied on Change Order 4263 itself and on 
Bronson's deposition. During his deposition, Bronson testified 
that he understood that by signing Change Order 4263, the 
contract total was effectively revised to $50,023.90. However 
m response and opposition to Comtrolls motion for summary 
judgment, Traco submitted an affidavit from Bronson stating U u c 
he had mistakenly signed Change Order 4263 without observing the 
revised contract total. 
^3 8 Regarding summary judgment motions, 
[t]he general rule is that, . , . "when a 
party takes a' clear position in a deposition, 
that is not modified on cross-examination, he 
may not thereafter raise an issue, of fact by 
his own affidavit, which contradicts his 
deposition, unless he can provide an 
explanation of the discrepancy.,f 
garnicher v- University of Utah Med, Ctr., 962 P. 2d 67, 71 (Utah 
1998) (quoting Webster v. Sill, 675 P.2d 1170, 1172-73 (Utah 
1983)). Branson's deposition testimony and his affidavit clearly 
contradict each other. Moreoverr Traco offers no explanation for 
the discrepancy except to say that Bronson m^de a mistake in 
testifying during his deposition that he understood Change Order 
4263 revised the total contract amount to $50,023.90 l We 
conclude that because Bronsoncs affidavit contradicts his 
deposition testimony, Traco cannot use Bronsonfs affidavit to 
assert that an issue of material fact exists as to whether the 
1^ We note that TracoTs only explanation of the discrepancy was 
submitted in response to Comtrol ls motion to strike Bronson* s 
affidayit anc3- i n a deposition correction filed after the motion 
to strike. Traco does not explain the discrepancy on appeal, nor 
does ifc argue that the trial court erred in refusing to accept 
its explanation. Therefore, we do not address whether Traco 
offered a valid explanation for the discrepancy. 
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f i n d i n g s of t h e t r i l l c o u r t . » S ^ e r S i t v r " ^ S U P P ° ^ s t r i e 
P . 2 d 3 0 7 f 312 " (Utah 1997) ( i n t e S f f ^ T ^ l ^ 0 ^ - - ^ - - ^ ^ 3 ^ , 942 
The re fo re , we a f f i r m t h e t r i a l c o ^ ^ * ^ 
damages. n e t r x a l c o u r t ' s c a l c u l a t i o n of Comtxol « s 
I I I . U n r e c o v e r a b l e Change O r d e r s 
V44 T h i r d , T r a c o c l a i m s t h a t t-H« *• • -, 
concluded t h a t T raco c S u l d n o t r L o v ^ 1 C ° U r t e r r e d w h e n ^ 
performed o u t s i d e t h e s c o p e o f L * ? a ^ e n t f o r work t h a t i t 
agreements , e v e n t h o u g h sSch work w ^ 9 ™ 1 s u b c o * t r a c t ^ 
s u p e r i n t e n d e n t , E a s e l t i a l l y ? h e "*f a P P r o v e d by Comtro l < s 
c o n t r a c t u a l p r o v i s i o n s r e q u i r i n g c h a n S ^ ^ c o n c l ^ e d t h a t t h e 
w r i t i n g and a p p r o v e d b y s p ^ c i S c C o m ? ? - , ° r d e ? S t o b e s u b m i t t e d i n 
recovery f o r work t h a t T r ? ™ r T *= r o X e m P l o y e a g b a r r e d T r - s r L t * 
the^UVSC and » e b e r ^ t ? ^ r I ^ t 8 i d e t h e -opfofS^h' 
SSSlST1?±OTS ± n t h S ^ ^ a S d W e b e r ^ t a r 0 , 1 1 1 3 1 0 1 1 ^ a r d i S f 
extremely f a c t - s e n s i t i v e and relJp<* ™ fu a t e A ^ e e m e n t s i s 
f ind ings of f a c t r e l a t e d t o t S e a c t u J ? i ^  t r l a l C o u r t ' s s p e c i f i c 
s u b c o n t r a c t a g r e e m e n t s , t h e c i ™ a ^ l a n g u a g e i n t h e * 1 C 
submission of v a r i o u s change S d e r f ? n ? e ^ ^ U r r ° U n d i n ^ d r a c o ' s 
ac tua l c o n t e n t of t h o s e chancre o S L a d d i t i o n a l work, t h e 
had with o t h e r a u b c o n t r a c t o T t o t S ; ^ ^ a g r e e m e n t T r a c o 
Thus, b e c a u s e t h e " l e g a l s t a n d i / ? m t h e a d d i t i o n a l work 
O T e 8 2 P P f 7 ^ h a S t h e d^y S t 2 s h a i e ? £ e m e ^ f a c t - e n 3 r ? i v e , UT 82, fl 7 5 . a r s n a l t h e e v i d e n c e . - Chen, 2 0 0 4 
1f45 Again , T r a c o f a i l e d t o m a r q h . l ^ 
t r i a l c o u r t ' s c o n c l u s i o n A „ S h e e v" i (3ence s u p p o r t i n c r <-!-,» 
ins tead of m a r s h a l i n g * ° ? r a c f t e r t l Z ^ th& ^ i o u f S ^ 
[ i t ] p r e s e n t e d i n t h e t r i a l c o u S ^ S ~ a ? U e [ s ] t h e f a c t u a l c a s e 
simply r e a r g u i n g and r e c h a r a c ^ e r i ^ % f 7 7 " T h i s " t a c t i c o f 
f indings does n o t c o n s t i ^ „ f , z i n 3 t h e t r i a l court-1 a 5 ? f 
UT75, H 17 , 124 P
 3 S 235 T W ^ 1 ^ - " S t a i S S l f r k C p n S J 
s a t i n y t h e m a r s h a l i n g r e g u i r ^ T ' b e c a ^ ^ ^ c o ^ f f " n o t 
cou r t ' s f i n d i n g s on t h a t b a s r H S n ^ r ^ " * « * « ! t h e c a l ] 
' i = s e n _ v — S t e w a r t , ?.nn* r ^ S t e w a r t 2 0 04 UT
20060916-CA 11 
82, K 8 0,' 100 P. 3d 1177, and ccpnclude that the trial court did 
not err in determining that Traco was barred from recovering for 
additional work it performed outside the scope of the UVSC and 
Weber'State Agreements. 
TV. Subcontractor Lien .Releases 
*[[46 Fourth, Traco argues that the trial court erred in finding 
that two interim lien waivers limited Traco1s- recovery: (1) the 
UVSC Release, which cut off claims-for-all labor and materials 
provided on or before April- 30,-2001, and (2) the. Weber State 
Release,. which cut off claims .for all labor and materials 
provided on or.before August 31, 2001. The releases at issue 
here both state that Traco was releasing "all rights to , . . 
claims . . . for labor and material's furnished on or before [the 
release execution, date] . " 
[^47 Traco claims that the releases are ambiguous because Tracol s 
work was ongoing and residual payments were not payable at • the 
time the releases were executed. Traco .argues that the releases 
were based on a partial payment of the total contract. 
Essentially, Traco contends that the language in the releases 
refers only to -contract, work -and not to change order work. We 
disagree, 
f48 Traco1 s Interpretation of the releases is based entirely on 
parol evidence- However, the" plain meaning of the' releasee is 
clear from' the actual language contained within them. Each, 
release, thus, is clear on its face. -,[If. [a] '.contract is clear 
on its face, the trial court need not--and "in fact should not 
consider evidence of a contrary meaning.11 Projects Unlimited, 
Tnc^.v. Copper State Thrift & -Loan Co., 79 8 P.2d 738, 753 (Utah 
19SO) (holding that the trial court properly refused to .consider 
parol evidence on the meaning of a lien release where language 
was unambiguous and susceptible to only one interpretation) . ^  We 
conclude that the plain language in both releases is unambiguous 
and affirm the trial court' s determination that the-UVSC. Relea.se 
and the Weber State Release effectively released all claims for 
work performed prior to the release execution-dates. 
V, Attorney Fees 
[^49 finally, Traco argues that the trial court erred in awarding 
attorney fees because reversal on any of the issues .raised in 
Traco1 s appeal would make Traco the prevailing party. However, 
because we affirm the trial court's rulings on every issue Traco 
raises on appeal, nothing changes regarding the factual scenario 
with which the trial court-was faced when it determined that 
Comtrol was the prevailing party. Therefore, because Traco does 
not argue that the trial .court's determination of the prevailing 
party was error und^r the- original'judgments in this caser we 
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affirm, the court1 s' determination that Comtrol was the- prevailing 
party; and uphold the its award of attorney* fees. 
CONCLUSION 
[^50 Traco claims that because issues of material fact exist 
regarding the Army Reserve Project, it'was error', for the .trial 
court- to award partial summary judgment in favor* of Comtrol, 
However/• any issues of material fact 'are created by Bronson.' s* 
affidavit, which improperly contradicts, his"* deposit ion testimony. 
Therefore, we do not consider Bronson's affidavit and affirm the 
trial courtl s grant of partial summary judgment. 
^51 Regarding TracoTs claims that the trial court erred when it 
calculated Comtrol1 s damages and when it precluded Traco' s 
recovery for various change orders, we conclude that Traco failed 
to meet the 'marshaling requirement. We further conclude that the 
UVSC Release and the Weber State Release were ".unambiguous a^ici 
essentially released 'all claims for work performed, prior to the 
releases1 effective dates« Accordingly, we affirm. 
^52 Finally, because .we affirm the trial court l'S findings and 
conclusions on all issues Traco raises on appeal, we also affirm 
the trial court's award -of attorney fees to Comtrol, 
Judge v M, Billings, 
•CONCUR: 
McHUGH, J u d g e ( c o n c u r r i n g - i n p a r t and d i s s e n t i n g i n p a r t ) ; 
[^54 I J o i n w i t h t h e m a j o r i t y i n P a r t I of i t s a n a l y s i s , 
aff i rming t h e t r i a l c o u r t ' s p a r t i a l summary j u d g m e n t i n f a v o r o f 
Comtrol on t h e b a s i s of a c c o r d -and s a t i s f a c t i o n . I - a l s o j o i n i n 
Par t s H I and IV of t h e m a j o r i t y o p i n i o n , . w h i c h a d d r e s s 
un recove rab le change , o r d e r s a n d s u b c o n t r a c t o r - l i e n r e l e a s e s . I 
r e s p e c t f u l l y d i s s e n t , however. , f rom P a r t . .1-1 of- t h e m a j o r i t y ' s 
ana lys i s - I b e l i e v e - t h a t t h e t r i a l c o u r t , c o u l d n o t r e l y o n o n l y 
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national averages, but rather, Comtrol was required to prove the 
actual amount it spent to finish Tracols subcontract work on the 
ITVSC and Weber -State projects. Furthermore, I conclude that the 
issue of. whether aiverage national hourly rates rather than 
evidence of the actual costs of completing, "the work could be used 
to prove ComtrolJs damages is an issue of law. See Bair v. Axiom 
Design, LLC, 2001 UT 20, % 13,. 20 P.3d 388 '("[T]he determination 
of -whether a party has made out a prima facie -case is a question 
of law which we review -for correctness, affording no deference-to 
the trial court' s judgment.") . Consequently, I would not .require 
Traco _fco .marshal the-evidence on this pointy . -See Wardlev Better 
Homes & Gardens v. Gannon, 2002 UT 99, <{ 14,' 61 P.3d 1009 
(»Challenges to a trial court' s legal determinations- .
 m . do not 
require an appellant to marshal the evidence.") ; see also Brig-ham 
Young Univ. v. Tremco Consultants, Inc., 2007 UT 17, ^ 25, 156 
P.3d 782. 
f55 To prove its damages, Comtrol'relied*on national cost data 
on the average wages paid to construction workers (National 
Construction Averages)1 rather than on. evidence of the amount it 
actually-incurred to complete the projects. My first concern is 
that this approach is contrary to the express ".contract .language 
governing the rights and .obligations of Comtrol .and "Traco.. The. 
default provision of .each .subcontractor agreement state.s: 
In the event that Subcontractor appears 
likely to be unable to complete its work 
according to Contractor' s .project schedule,, 
or if Subcontractor fails.#to .fully perform 
its -duties ..under'this* .Subcontract . . . then 
Contractor may (a) withhold payment , . . 
(b) after giving 4*8 -hours written notice to 
Subcontractorf eject-Subcontractor and take 
over Subcontractor's work and .terminate 
Subcontractor's right to perform under.the 
Subcontract. If Contractor takes over 
Subcontractor's work, the Contractor•will 
charge Subcontractor for all costs incurred 
as a result, including reasonable overhead 
and .prof it and including- ••attorney,' s . fees, and 
other'expenses. 
(Emphasis added,) The subcontract gives the contractor the -right 
to charge the subcontractor for "all costs incurred as a result 
.[of the subcontractor's nonperformance], including -reasonable 
1. Comtrol introduced, over Traco's objection, the R.S. Means 
Company'-s Building Construction Cost Data.. . See Building 
rvmgtruction.Cost Data: 20 00. Western Edition'• (Phillip R. Waier 
ed,, 14th ed. 2001). 
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overhead" costs. 1 believe the meaning of "incurred" is 
unambiguous, limiting the contractor's damages to what it 
actually spent to finish the work. Therefore, Comtrol had the 
burden, as part of its case-in-chief, to provide the*trial court 
with evidence of the actual costs incurred to finish Tracof s work 
on the USVC and Weber State projects. 
<j|5 6 My second concern is ""that, notwithstanding this default 
provision in the subcontract, Utah case law requires the use of 
an "actual cost" measure of damages where one party completes the 
other party Is performance under a construction contract. See 
Darger v. Nielsen, 605 P.2d 1223, 1225 (Utah 1979) ("The measure 
of damages for such a breach is the excess of the cost of 
completing- [the other party's performance] , over what defendant 
would have paid under the contract." (emphasis added))/ Stangl v. 
Todd, 554 P. 2d 1316, 1320 (Utah 1976) ("The contract breaker-
should pay the cost of construction and completion in accordance 
with his contract - . . , " . (emphasis added) ) „ In ray view, trie 
National Construction Averages are irrelevant, unless offeree ^o 
challenge or establish the reasonableness of the wages paid by 
Comtrol.2 As long as a party ''present [s] a prima facie case of 
its damages, and [the other party] d[oes] not present evidence 
that [those] charges were unreasonable, or that . , . [the 
project could have been] finished at a lower price," that party 
is entitled to receive the actual cost of completion. Darger , 
605 Pv2d at 1225. This court has also-explained that the purpose 
of av/arding damages is -to fully compensate a party l!for actual 
looses incurred by evaluating any loss .f suffered by the most 
direct, practical and accurate method that can be employed. r n 
£rjoe-0rem Inv. Co. v: Rollins, Brown & Gunnel 1, Inc., 784 P.2d 
475, 478 (Utah Ct. App. 1989) (emphasis added) (citation omitted) 
(quoting Even Odds, Inc. v.' Niels on. 22 Utah 2d 49, 448 P. 2d 709, 
711 (1968) ) 
<j{57 Likewise, I find ComtrolTs reliance on Kilpatrick v. Wiley, 
Relink Fielding-, 2001 UT 107, 3,7 P.3d 1130, and Terry v. Fanek, 
631 p.2d 896 (Utah 1981), unpersuasive. Kilpatrick dealt with a 
new businesses'lost profits. gee 2001 UT 107, ^ 69-70, 76-77. 
The Kilpatrick court allowed evidence of a "hypothetical stream 
of profits,11'- id: *h 70,. because an actual record was not 
available. See id, fl 76 01 While start-up busxnesses, such as 
2. The trial court attempted to determine "a reasonable fair 
market value amount to complete Tracors work," finding "that 
Comtrol rs claimed back charges to complete Tracofs work , , . 
[were] overstated" and "excessive." Although the trial court 
correctly considered the reasonableness of Comtrol rs back 
charge it should have started its inquiry with the costs that 
Coiutrol actually incurred rather than with the National 
Construction Averages. 
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[ t h i s one] , l a c k an a c t u a l r e c o r d of p a s t e a r n i n g s , which 
d e c r e a s e s l t h e c e r t a i n t y w i t h which one c o u l d p r e d i c t f u t u r e 
p r o f i t s [ , ] . . « . bha t f a c t s h o u l d n o t a u t o m a t i c a l l y p r e c l u d e new 
b u s i n e s s e s front r e c o v e r i n g l o s t p r o f i t s . . . , ! TI (emphasis 
added) ( s e c o n d a l t e r a t i o n a n d o m i s s i o n s i n o r i g i n a l ) ( q u o t i n g 
Cook A s s o c s . , I n c . v . W a r n i c k , 664 P . 2 d 1161 , 1166 (Utah 1 9 8 3 ) ) ) . 
S i m i l a r l y , t h e damages i n T e r r y r e l a t e d t o t h e e s t i m a t e d v a l u e of 
a n o n e x i s t e n t w e l l t h a t was p r o m i s e d by t h e s e l l e r s i n a r e a l 
e s t a t e t r a n s a c t i o n . See 631 P. 2d a t 897 & n n . 1 - 2 . The T e r r y 
c o u r t a l l o w e d t h e b u y e r t o t e s t i f y a s t o t h e s e l l e r l s p r e v i o u s 
rough e s t i m a t e s of t h e v a l u e of t h e w e l l b e c a u s e o n l y such 
" s p a r s e " e v i d e n c e was a v a i l a b l e . I d . a t 8 9 8 . 3 
[^5 8 A p l a i n t i f f "need o n l y [prove damages] w i t h r e a s o n a b l e 
c e r t a i n t y r a t h e r t h a n w i t h a b s o l u t e p r e c i s i o n , " Pr ice -Orem , I n v . 
Co. , 784 P . 2 d a t 4 7 8 . However, i n a c a s e - s u c h a s t h i s , where t h e 
c o s t s h a v e a l r e a d y b e e n i n c u r r e d , Comtrol s h o u l d h a v e - p r o v i d e d 
t h e b e s t r e c o r d s a v a i l a b l e t o p r o v e t h e a c t u a l c o s t s i c i n c u r r e d 
i n c o m p l e t i n g T r a c o ' s work. See , e,.g„ , Mahmood v . Ross , 19 9 9 UT 
104 , 1 1 9 , 990 P . 2 d 933 <u [L] e g a l damages s e r v e t h e i m p o r t a n t 
purpose of c o m p e n s a t i n g an i n j u r e d p a r t y f o r a c t u a l i n j u r y 
s u s t a i n e d , s o t h a t [ i t ] may b e r e s t o r e d , a s n e a r l y a s p o s s i b l e , 
t o the p o s i t i o n [ i t ] was i n p r i o r t o t h e i n j u r y . " ( i n t e r n a l 
q u o t a t i o n m a r k s o m i t t e d ) ( emphas i s a d d e d ) ) ; H i g h l a n d C o n s t r , Co . 
v . Union P a c . R,R. , 683 P . 2 d 1042, 1045 (Utah 1984) (IT [D] amage [s] 
must be e s t a b l i s h e d by s u b s t a n t i a l e v i d e n c e and n o t by c o n j e c t u r e 
. . . . [and] must be t r a c e a b l e t o t h e wrongs compla ined of . " 
( c i t a t i o n s o m i t t e d ) ( e m p h a s i s a d d e d ) ) . T h e r e f o r e , 1 would h o l d 
t h a t t h e t r i a l c o u r t e r r e d b y r e l y i n g on e v i d e n c e of 2 0 01 
N a t i o n a l C o n s t r u c t i o n A v e r a g e s t o c a l c u l a t e C o m t r o l T s damages . 
*^59 Based on t h e f o r e g o i n g , X would remand f o r f u r t h e r 
p r o c e e d i n g s on t h e i s s u e of damages t o d e t e r m i n e w h e t h e r C o m t r o l 
has met i t s .burden , w i t h t e s t i m o n y a n d documents r e l a t e d 
3 , The d e c i s i o n s from o t h e r j u r i s d i c t i o n s r e l i e d upon by C o m t r o l 
a r e a l s o d i s t i n g u i s h a b l e , S e e ABT Bldcp. P r o d s . Co rp . v^ N a t i o n a l 
Un ionJg i r e I n s . Co. , 472 F . 3 d 99, 109 & n . 1 3 ( 4 t h C i r . 2006) 
(not ing t h a t t h e c l a s s a c t i o n s e t t l e m e n t a g r e e m e n t e x p r e s s l y 
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Findings of Fact and Conclusions of Law 
of Trial Court 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
TRACO STEEL ERECTORS, TNC , 
FINDINGS OF FACT AND 
Plaintiff, 
vs. 
COMTROL, INC., GOS'S WELDING, 
INCORPORATED andDWAMCO, INC. 
Defendants. 
CONCLUSIONS OF LAW 
' Civil No. 040911076 
Judge Tyrone E. Medley 
The trial of the above-captioned matter was tried before the Court without a jury on January 
17,18,19, 20 and March 3, 2006. Plaintiff Traco Steel Erectors, Inc., was represented by counsel 
Ralph R. Tate. Defendant Comtrol, Inc., was represented by counsel Cass C. Butler and Michael D. 
Stanger. Defendant Gos's Welding, Inc., was represented by counsel Stanford A. Graham. Having 
considered all of the evidence, testimony and arguments of counsel, pursuant to Rule 52, Utah Rules 
of Civil Procedure, the Court makes and enters the following Findings of Fact and Conclusions of 
Law. 
1. 
FINDINGS OF FACT 
Comtrol is a General Contractor and Traco is a steel erector subcontractor. Traco and 
Comtrol entered into similar Subcontractor Agreements for two separate jobs, a UVSC Student 
Center Expansion (Defendant's Exhibit 51) and Weber State Visual Art Center (Defendant's Exhibit 
1). Gos's is a steel fabricator subcontractor to Comtrol on the Weber State contract. 
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2. Each of the Subcontractor Agreements had the following five provisions: 
11. Scheduling: Subcontractor has examined, and approved of, the preliminary 
project schedule. During the progress of the work Subcontractor will promptly 
supply to Contractor all scheduling information required by Contractor. 
Subcontractor will promptly review and comply with all revised schedules issued by 
Contractor. Subcontractor will employ an increased work force and overtime, if 
necessary, to comply with the Contractor's scheduling requirements. No extra 
compensation will be paid to Subcontractor for the additional work force or overtime 
in the absence of written agreement by Contractor to reimburse such costs. (See 
Section 11 of the Subcontract Agreements). 
13. Commencement and Progress: Subcontractor will commence work within three 
days after telephone or written notice from Contractor to do so, and shall prosecute 
the work diligently and in accordance with Contractor's project schedule. (See 
Section 13 of the Subcontract Agreements). 
16. No Damages for Delay to Subcontractor: Subcontractor will complete all work 
required under this Subcontract pursuant to Contractor's project schedule. In the 
event that Subcontractor is obstructed or delayed in its performance of its work by 
Contractor or Owner, Subcontractor will be entitled to a reasonable extension of 
time. It is agreed that the extension of time will be subcontractor's sole and 
exclusive remedy for such obstruction or delay, and that in no event will the 
Subcontractor be entitled to recover damages from Contractor or Owner for such 
obstruction or delay. Notwithstanding the foregoing, if the delay is caused by the 
Owner, Contractor shall not be obligated to extend Subcontractor's time for any 
greater length of time that the Contractor's time is extended by the Owner for the 
delay. 
18. Mutual Responsibility of Subcontractors: Subcontractor accepts mutual 
responsibility, along with Contractor and all other subcontractors on the project, for 
the prompt, efficient, and coordinated progress for the work. Subcontractor will keep 
itself informed as to the progress of Contractor and other subcontractors, and will 
coordinate its operations with Contractor and other subcontractors so as to facilitate 
the progress of the work. In the event of conflict between subcontractors as to access 
to work areas, coordination, or scheduling, the orders of the Contractor shall be 
followed. 
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'26. Changes: Contractor may add to or subtract from the scope of Subcontractor's 
work by written change order, and the Subcontractor will promptly perform the work 
as modified. If the Subcontractor contends that a change order results in a net 
increase in the Subcontractor's cost of performing the work, Subcontractor will 
promptly, within ten days after the issuance of the change order provide Contractor 
with a detailed estimate of the additional cost. The parties will then negotiate an 
equitable adjustment to the subcontract price. If agreement is not reached as to the 
amount by which the subcontract price should be adjusted, Subcontractor will 
continue performance of the change order, and the_amount o_f the adjustment will be 
determined later. Change orders must be issued only in writing. The only person 
with authority to issue change orders on behalf of the Contractor is Brian Burk or 
Ralph Burk. The authorized person may be changed by written notice. 
Notwithstanding the foregoing, Contractor shall not be obligated to Subcontractor for 
any amount greater than Contractor receives from the Owner for the change. 
31. Contractor's Right to do Subcontractor's Work: If Subcontractor fails to supply 
sufficient forces, equipment or materials to advance the work according to 
Contractor's schedule, then Contractor may use its own forces, equipment, or 
materials to supply such portions of the work as are necessary to increase the rate of 
progress, and Contractor shall deduct the expense, with reasonable overhead and 
profit, from the subcontract price. 
34. Default. In the event that Subcontractor appears likely to be unable to complete 
its work according to Contractor's project schedule, or if Subcontractor fails to fully 
perform its duties under this Subcontract, or if Subcontractor becomes insolvent, or 
fails to supply sufficient forces to maintain this schedule, or is guilty of any other 
default under this Subcontract, then Contractor may (a) withhold payment for work 
performed under this Subcontract and withhold payment of any other obligation of 
Contractor to Subcontractor; (b) after giving 48 hours written notice to 
Subcontractor, eject Subcontractor and take over Subcontractor's work and terminate 
Subcontractor's right to perform under the Subcontract. If Contractor takes over 
Subcontractor's work, then Contractor will charge Subcontractor for all costs incurred 
as a result, including reasonable overhead and profit and including attorney's fees and 
other expenses. If the total amount exceeds the unpaid balance of the Subcontract, 
then Subcontractor shall pay the difference to Contractor. If the amount is less than 
the unpaid balance of the Subcontract, the excess shall be paid by Contractor to 
Subcontractor. 
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If Contractor takes over Subcontractor's work, Subcontractor shall permit Contractor 
to take possession of all of Subcontractor's materials, equipment, tools, and 
appliances at the jobsite for the purposes of completing Subcontractor's work. 
Subcontractor will cooperate with Contractor to facilitate an orderly take-over. 
3. In addition the Subcontracts contained the following language: 
Any additional work performed, under which you may issue a claim against your 
contract on this project, must be submitted in writing within (10) days of discovery 
of the change. If you: proceed on verbal instructions; you proceed at your own risk. 
In the UVSC Contract, this language appears in Attachment A-l at Paragraph 11, and in the Weber 
State Contract, it appears in Attachment A-l af Paragraph 12. 
4. In addition to these projects, Traco had previously served as a subcontractor on 
several projects for Comtrol. The Court finds the evidence regarding these prior projects and any 
prior course of dealing to be unclear and lacking in specificity. This evidence does not establish a 
prior course of dealing between the parties which establishes a common basis of understanding 
between the parties that change orders are consummated orally and constitute an oral modification 
of the onginal agreement. 
5. Comtrol's standard change order form contains an entry that sets forth the revised 
contract amount created by that change order. 
6. This change order form was used on each project at issue in this case, and in each of 
the other jobs Traco has worked for Comtrol. All change orders signed by Traco representatives and 
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the authorized Comtrol representative (Brian Burk), in this case were on this form, and in each case, 
the change order set forth the revised contract amount created by that change order. 
7. On all projects, and with respect to all subcontractors, Comtrol consistently enforces 
the requirement that requests for change orders be submitted in writing, and within ten days of the 
discovery of the change, and only effective if signed by Brian Burk or Ralph Burk. 
8. Traco's own proposed change order forms bear the language "This change order must 
be signed and returned immediately to Traco thus verifying that we have authorization to proceed." 
UVSC STUDENT CENTER EXPANSION 
9. On May 24,2000, Comtrol and Traco entered into a Subcontract Agreement for the 
steel erection on the UVSC Student Center Expansion located in Orem for the price of $ 111,000.00. 
10. The Contract amount was reduced to $108,406.22 by approved change orders and 
Owner Controlled Insurance Program ("OC1P") adjustments in the following amounts: 
CO 4175 Install beam $1,500 (Plaintiffs Exhibit 85) 
CO 4343 Add guard rail $300 (Defendant's Exhibit 55) 
CO 4514 Weld angle joint $175 (Plaintiff s Exhibit 91) 
CO 4481 Initial OCTP deduct $-5,407.00 (Defendant's Exhibit 58) 
CO 5465 Final OCIP admst $838.22 (Defendant's Exhibit 52) 
Total -$2,593.78 
11. Over the course of this project, Comtrol made the following payments to Traco: 
8/16/2000 Check 39397 $5,700.00 
11/9/2000 Check 40044 $1,425.00 
5/9/2001 Check 41255 $27,265.00 
6/4/2001 Check 41375 $56,923.05 
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8/6/2001 Check 41803 $6,175.00 
Total $97,488.05 (Defendant's Exhibit 78) 
12. Thus, considering only the amounts that have been contractually agreed to by the 
parties for the UVSC proj ect, and the amounts paid to Traco by Comtrol for that proj ect, the balance 
on the contract is $10,918 17. 
13. In addition to the approved Change Orders, which revised and reduced the 
Subcontractor Agreement amount to $108,406.22, Comtrol issued additional back charges against 
Traco, relating to work within Trace's scope of work that Comtrol had to perform because Traco 
either did not provide an adequate work force, or asked to use Comtrors crane or forklift to unload 
steel that had arrived at the job site, or refused to perform the work. These claimed back charges 
total $20,748.17 and are calculated as follows: 
No. 4268 Deduct to Unload Steel -$415.00 (Defendant's Exhibit 55) 
No. 4569 Deduct for hoisting -$1,957.50 (Defendant's Exhibit 65) <l 
No. 4700 Deduct for hoisting/materials -$1,095.94 (Defendant's Exhibit 67) * 
Back charges to Complete 
Traco's Work -$17,279.73 (Defendant's Exhibit 74) 
Total -$20,748.17 
14. The work on this project required tight coordination with the other subcontractors 
inasmuch as there was a very limited staging area and the work was to be performed in four discrete 
stages, requiring Traco to break up the timing of its work. (See Attachment A to Defendant's 
Exhibit 51). 
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15. During the course of the proj ect, Traco personnel did not attend weekly meetings held 
to coordinate the timing of the work among subcontractors. See, Defendant's Exhibit 76. Traco's 
absence from these meeting seriously impacted coordination among the subcontractors (and in 
particular with respect to the coordination of steel deliveries by Dwamco). 
16. Traco performed its first portion of the work, Phase I, in June and July of 2000. 
During this period, on two occasions, July 18 and July 28, 2000, Traco asked for permission to use 
Comtrol's crane and forklift to unload steel. Traco understood that it might be charged for the use 
of Comtrol's services. Mr. Eugene Cook, ComtroFs superintendent, noted potential backcharges 
on the timecards of employees who helped in unloading the steel, the daily reports, and change order 
4268 was prepared and issued using those notations. (Defendant's Exhibit 55) 
17. By January of 2001, Traco began its work on the other phases of the project. On 
April 4,2001, Comtrol advised Traco that it was behind schedule and was impacting other trades. 
(Defendant's Exhibit 57). Traco had been using a two-to-four-man crews over the prior three weeks 
which was insufficient to maintain adequate progress. The Comtrol letter reminded Traco of the 
Liquidated Damages the Owner would impose on Comtrol if the project was not completed timely. 
Comtrol directed Traco to return to work immediately and regain the lost time. Traco was directed 
in writing to explain by April 5, 2001, the actions Traco would take to regain the lost time. Traco 
failed to provide this information to Comtrol. 
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18. On April 24,2001, Comtrol's Superintendent Eugene Cook called Traco to complain 
that Traco had only one person on site. The proj ects other subcontractors had complained that Traco 
was holding them up. Mir. Cook was told by Traco's foreman that Tracy Bronson was having a 
personal problem but would be at the job site later that day. Mr. Bronson never arrived. Mr. Cook 
was not successful in speaking with Mr. Bronson, but left a telephone message. (Defendant's Exhibit 
77) 
19. On May 30, 2001, Traco executed a Subcontractor Lien Waiver that waived and 
released Traco's right to any claims for labor and materials provided to the UVSC project on or 
before April 30, 2001. (Defendant's Exhibit 63). This release was in exchange for Comtrol's 
payment of $56,923.05 to Traco, which payment was made by Comtrol via Check No. 41375, thus 
rendering the release fully effective. (Defendant's Exhibit 78) 
20. Throughout 2001, Traco continued to use Comtrol's crane and forklift to unload steel, 
in one case, this was done without Comtrol's permission, as Traco came to the job site on a Sunday, 
May 6, 2001, when Comtrol was not on the job. Mr. Cook continued to note Traco's use of 
Comtrol's forklift and ciane on time cards/and or daily reports, and Change Orders 4569 
(Defendant's Exhibit 65) and 4700 (Defendant's Exhibit 67) resulted. 
21. With the exception of railings and punch list items, which was part of Traco's 
subcontract, Traco's work had been completed by the end of September, 2001. In early January of 
2002, Comtrol advised Traco orally that the hand railing materials had been delivered to the job site 
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and requested that Traco return to install the railing per Traco's Subcontractor Agreement 
(Defendant's Exhibit 69). Traco refused to do so. 
22. On January 3, 2002, Comtrol gave Traco a written 48-hour notice to report to the 
project, initiate work and perform dihgently. Comtrol advised Traco that if it did not return, Comtrol 
would have the work performed by others and back charge Traco. (Defendant's Exhibit 69). Traco 
responded that it would not return until it was paid "all outstanding Contract Draws and Change 
Orders." Traco further demanded that the railing work be made a change order. (Defendant's 
Exhibit 70). Traco did not make a request for additional time. However, the Subcontractor 
Agreement between Traco and Comtrol provided that in the event of a dispute as to the scope of 
work, Traco was to still "promptly follow the written orders" of Comtrol and the "dispute will be 
settled later." (Defendant's Exhibit 51 at Paragraph 28). 
23. The Subcontractor Agreement also provided, "Subcontractor will not interrupt or 
delay its work because of any dispute with Contractor, but will continue to perform its subcontract 
work diligently to completion, and will later negotiate in good faith for settlement of the dispute. 
(Defendant's Exhibit 51 at Paragraph 29). Traco refused to return and abandoned the job. 
24. Thereafter Comtrol and a subcontractor, Gorden Johansen, performed the hand railing 
work, as well as the other uncompleted Traco work. To complete the work, Comtrol backcharged 
Traco $17,279.73. However, the Court finds that ComtroFs back charges to complete Traco's work 
in the amount of $17,279.73 is excessive. For example, the rates charged by Comtrol for laborers 
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and welders exceeds standard reasonable rates, the hours claimed for completion and repair of the 
Kiln gate is excessive and unreasonable. The Court finds and determines the sum of $8,900 to be 
a reasonable fair market amount to complete Traco's work. 
25. When Comtrol's back charges, including those for completion of the work as 
determined by the Court, are subtracted from the $10,918.17 contract balance set forth above as 
determinedby the Court, the balance shifts to Comtrors favor, with Traco owing Comtrol$l,450.27, 
26. However, Traco has itself asserted a number of back charges and/or change orders 
against Comtrol which it claims should be factored into the final contract analysis for this project, 
totaling $19,753.25. At least $800 of this figure is a duplicate charge related to a mechanical 
opening. Traco maintains that its claims against Comtrol arise from fabrication eixors made by 
Dwamco, the fabricator. 
27. Traco brought these errors to the attention of Comtrol and Dwamco, and then made 
arrangements with Dwamco to correct the errors. Thereafter, Traco and Dwamco reached 
agreements on the issues of whether Traco or Dwamco would be making the repairs, and the price 
that Dwamco would pay to Traco when Traco did make the repairs. Comtrol was not aparty to these 
agreements, or involved in the negotiations that gave rise to them. Indeed, Comtrors superintendent 
on the project, Eugene Cook, testified that he had not been involved at all in the negotiations 
between Traco and the other subcontractors with respect to the price of Traco's repairs. Mr. Cook 
testified that he made no representations to Traco that Comtrol would pay Traco for change order 
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work and that he told Traco and Dwamco that they were proceeding on change orders at their own 
risk. 
28. When Txaco sought to invoice Comtrol for this work, Comtrol consistently advised 
Traco that it should look to Dwamco for recovery. (Plaintiff s Exhibit 114). In Fact, Traco invoiced 
Dwamco for much of this work, (Plaintiff s Exhibit 108), and sued Dwamco, seeking recovery for 
that work in this very case. 
29. Tiaco's proposed change orders are deeply flawed. None of them were approved by 
Comtrol before Traco abandoned the job. They do not bear the signature of either Ralph Burk or 
Brian Burk, as was required by the Subcontractor Agreement at paragraph 26. One of Traco's 
proposed Change Orders, No. 5 (Plaintiffs Exhibit 78), bears the signature of Eugene Cook, who 
testified that when he signed, he was only verifying the hours worked, and not approving any change 
in the contract price. Further, the Court finds the evidence fails to demonstrate any meeting of minds 
on the integral elements of an agreement, either orally or in writing. For example, the evidence fails 
to demonstrate the parties agreed on a reasonable price or method for determining price which leaves 
Traco' s proposed change orders, be they oral or written, too indefinite and uncertain for enforcement. 
30. Seven of the UVSC change orders submitted by Traco, totaling $10,355.25, seek 
recovery for work that was waived by Traco in its May 30,2001 Lien Release, in that the work was 
performed prior to April 30, 2001, the effective day of the Release. These include: 
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Proposed Change Order Date of Work Amount Sought 
DWAMCO CO 1 
DWAMCO CO 2 
DWAMCO CO 3 
DWAMCO CO 4 
DWAMCO CO 5 
Second CO 1 - Beam D-13 
Job Instruction Re Mechanical 
Opening 
April 22, 2001 
April 2-5, 2001 
April 10,2001 

























31. Five of the proposed change orders, totaling $5,627.25, were clearly not submitted 
timely, in that the work was performed more than 10 days before the change order was submitted: 
Change Order No. Date of Work 





32, An additional 4 unapproved change orders, totaling $8,304 may have timeliness 
issues, but do not bear any evidence of the date on which the work was performed. These include: 
Change Order No. Date Submitted $ Total 
4 4/26/01 $1008 
6 5/25/01 $6,496 
Bates 0219 5/3/01 $300 
Bates 0217 6/26/01 $500 
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33. Another unnumbered proposed change order, dated 6/26/01, which seeks $500, was 
rejected by the project's architect, acting as the owner's agent, as being within the scope of Traco's 
contracted work. (Defendant's Exhibit 66). 
34. Paragraph 26 of the Subcontractor Agreement provides that "Contractor shall not be 
obligated to Subcontractor for any amount greater than Contractor receives from the Owner for the 
change. Traco's failure to submit its proposed change orders timely prevented Comtrol from seeking 
approval from the Owner. Comtrol did not receive any increased amount from the Owner which 
Comtrol has not paid to Traco. 
WEBER STATE VISUAL ART CENTER 
35. On July 14,2000, Comtrol and Traco entered into a Subcontractor Agreement for the 
steel erection on the Weber State Visual Art Center for $270,000.00. The Contract amount was 
reduced by change orders and OCTP deductions to $254,658.24 as follows: 
Original Contract $270,000 
4424 Initial OCJP deduct -$ 13,521.00 
4456 V% Cost of Wagstaff crane -$442.50 
4545 Additional welding & erection $795.00 
4548 Additional erection $875.00 
4666 Additional roof frame $100.00 
4673 Fix grids E & 4 $0.00 
4714 Additional costs for ASI #23 $500.00 
5513 Final OOP deduct -$3,648.26 
TOTAL Change Orders -$15,341.76 
Revised Contract Amount 
(Plaintiffs Exhibit 7 ) 
(Plaintiffs Exhibit 9 ) 
(Plaintiffs Exhibit 5 ) 
(Plaintiffs Exhibit 6 ) 
(Plaintiffs Exhibit 8 ) 
(Plaintiffs Exhibit 10) 
(Plaintiffs Exhibit 35) 
$254,658.24 
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36. Over the course of the project, Comtrol paid Traco $252,977.85, broken down by 
individual check number as follows: 
Chk 41058 4/10/01 $35,972.00 
Chk 41339 5/30/01 $45,066.00 
Chk 41533 6/25/01 $44,931.00 
Chk 41739 7/26/01 $45,066.00 
Chk 42111 9/20/01 $23,888.85 
Chk 42279 10/12/01 $18,054.00 
Chk 42432 11/2/01 $30,000.00 
Chk 42899 12/28/01 $10,000.00 
TOTAL $252,977.85 (Plaintiff's Exhibit 21) 
Thus, considering only the amounts that have been contractually agreed to by the parties for 
the Art Center Project, and the amounts paid to Traco by Comtrol, the balance on the contract was 
$1,680.39. 
37. As was the case with the UVSC project, the Art Center also had a small staging area 
and required coordination among the subcontractors. 
38. Traco failed to inventory the steel components delivered to the job site by the 
fabricator Gos. 
39. Early in the course of the Contract, Traco again fell behind in performing its work. 
Traco blamed Comtrol for steel components which it believed had not been delivered to the job site 
by the fabricator, Gos. 
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40. Although not required to do so, Comtrol frequently would locate on the job site for 
Traco the steel component Traco claimed was missing. Traco never provided any schedule of steel 
components it needed to the fabricator, Gos. Nonetheless, Gos responded promptly to all requests. 
41. Without Comtrol's permission, Traco borrowed steel from the job to use on the 
skybox project at the Weber State football field. On one occasion, Burt Merrill discovered Tracer 
loading a trailer full of steel that was already on site and preparing to hook it up to a truck. Mr. 
Merrill told Traco it would call the police if they drove the trailer off the job sight, whereupon Traco 
unhooked the trailer. 
42. Traco also failed to attend weekly job site meetings where Comtrol coordinated the 
work of all of the subcontractors. While Comtrol's Project Manager faxed the minutes of the weekly 
meetings and punch lists to Traco, Traco's absence from these meeting seriously impacted 
coordination among the subcontractors. Those lists showed that Traco's work was uncompleted and 
fell further behind by December 2001. 
43. Traco continued to blame Gos' and informed Comtrol by letter, dated January 4, 
2002, that if all steel for the project was not on site by 4:00 p.m that day, it would become Gos' 
responsibility to install that steel. (Plaintiffs Exhibit 14) Comtrol responded that there were other 
steel components which were on the job site and which Traco could erect while waiting for the 
missing parts to arrive. Moreover, some of the missing parts could not be fabricated until later 
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inasmuch as such parts were dependant upon field measurements which could not be taken until 
other portions of the project were first completed. 
44. Starting in J anuary 2002, Comtrol was forced to take over the performance of Traco' s 
work. On January 4, 2002, Comtrol received written notice from Traco that it was abandoning the 
job. Whereupon, Comtrol notified Traco in writing that under Section 31 of the Subcontract 
Agreement, Comtrol would perform the Traco work and would look to Traco for the costs in 
completing Traco's contract (Defendant's Exhibit 21). 
45. Comtrors Project Manager and Superintendent both made numerous calls to Traco, 
directing Traco to return to the job site to perform its obligations and mitigate its damages. Traco 
refused to do so. Traco did,.however, return to the job site on occasion to take pictures. On one such 
occasion Traco was invited to attend a subcontractor's meeting, but did not do so. In the course of 
completing Traco's work, Comtrol claims it incurred $58,212.50 in expenses. However, the Court 
finds that Comtrol's claimed back charges to complete Traco's work on the Weber State Visual Art 
Center in the amount of $53,212.50 are overstated. For example, the rates charged by Comtrol for 
laborers and welders exceeds standard reasonable rates, some of the charges are duplicative and 
some of the times cited to perform tasks are excessive. The Court finds and determines the sum of 
$50,212.50 to be a reasonable fair market value amount to complete Traco's work. 
46. On October 17, 2001, Traco executed a Subcontractor Lien Waiver that waived and 
released Traco's rights to any claims for labor and materials provided to the Weber State Project on 
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or before August 31, 2001. (Defendant's Exhibit 12) This Lien Release was in exchange for 
Comtrors payment of $18,054.00, which payment was made by Comtrol via Check No. 42279, 
rendering the Release effective. 
47. Traco also accused the fabricator on this project, Gos's Welding, Inc. (''Gos"), of 
having made errors in the fabrication of the steel which would require field repairs. By December 
2001, Traco had submitted back charges totaling $45,262. Gos disputed these bacic charges, in part, 
and claimed that the value was no more than $19,390. (Defendant's Exhibit 31) 
48. Like the Dwamco back charges from the UVSC proj ect, Traco' s charges to Gos were 
generally discussed, albeit after the fact, between Gos and Traco, with minimal involvement on the 
part of Comtrol Comtrol did not have any involvement in setting the price. Traco issued change 
orders directly to Gos. Certain of these change orders bear the signature of Burt Merrill, Comtrol's 
superintendent for the job. Mr. Merrill testified, however, that the Gos change orders had been 
modified since he signed them. He testified that when he signed the change orders, they set forth 
only hours worked by Traco, and not price, a description of the work done, or a job number. Other 
charges to Gos that appear to have Mr. Merrill's signature were not signed by him. 
49. Gos's and Traco did not, at any time, enter into any written or oral contract between 
themselves relating to the Weber Project. The evidence presented fails to establish with reasonable 
specificity any meeting of the minds between Traco and Gos's on any integral terms of an agreement 
that would allow an agreement to be legally enforceable. 
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50. Gos's and Traco did not enter into any written or oral contract relating to any 
reparation work performed by Traco on Gos's fabricated steel. 
51. In relation to its alleged fabrication reparations, Traco prepared documents which it 
labeled "change orders" and "invoices" ("Traco's Documents") which identified Gos's as the 
customer or an account for which it performed labor. (Plaintiff s Exhibit 1,25,28.) However, Gos's 
was not Traco's customer and was not Traco's contractor. Traco's Documents contained 
information, including loose descriptions of its reparation work, the related man hours, hourly rates 
for labor, and total fees to complete the work. (Plaintiffs Exhibit 1.) 
52. Traco did not involve Gos's in determining or compiling the information for Traco's 
Documents. Ti aco did not seek out or obtain Gos's input or opmion on whether the reparation work 
was a function of Gos's work, an error in the architect's drawings, an engineering error, or other 
error. Nor did Traco seek Gos's input in determining the best method of repair when repair was 
needed. Moreover, Traco did not discuss or communicate with Gos's concerning an appropriate 
amount of man hours needed to complete repairs in the most efficient and cost effective manner, the 
hourly cost of such labor, or any other item related to the alleged fabrication repairs. 
53. Traco did not contact Gos' s to negotiate or discuss any item of information, the hours, 
work descriptions, fees or charges, work dates, appropriateness of the repair, or any other 
information contained in the Traco's Documents. Gos's was not a party to Traco's Documents. 
Indeed, Traco has never entered into any kind of agreement with Gos's. 
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54. Gos's had no knowledge of Traco's Documents until after Traco had completed 
whatever fabrication repair work it performed on the Weber Project. At the time, Traco prepared 
Traco's Documents, it did not seek or obtain Gos's consent to perform the reparation work or to the 
accuracy of the information contained in Traco's Documents. 
55. Gos's neither asked nor authorized Traco to perform any reparation work on the 
fabricated steel for and in behalf of Gos's. 
56. Traco had no intention, expectation or understanding of obtaining any form of 
payment from Gos's for Traco's reparation work. Rather, Traco expected payment exclusively from 
Comtrol for any work Traco performed on the Weber Project. 
57. Traco had no expectation or understanding of benefiting from the subcontractor 
agreement between Comtrol and Gos's in any capacity. 
58. Gos's never informed or advised Traco that Gos's intended to make Traco a 
beneficiary of Gos's subcontractor agreement with Comtrol. 
59. Traco never requested that it be made a beneficiary of the subcontractor agreement 
between Gos's and Comtrol. 
60. To resolve claims Gos made against Comtrol, Comtrolmadepayment of certain sums 
to Gos on April 1, 2004, but withheld other monies due on Gos's contract. Gos directed Comtrol 
to give Traco a credit up to and including $45,262 against the monies Comtrol was owed by Traco 
for back charges in the event Traco proved that it was entitled to such a sum. 
TRACO STEEL ERECTORS 
V. COMTROL PAGE 20 FINDINGS & CONCLUSIONS 
61. In addition to the Gos-related disputes, Traco now seeks recovery for an additional 
9 unapproved change orders totaling $13,210. 
62. None of the proposed Weber State change orders were submitted to Comtrol within 
the ten-day period required by the contract. 
63. Ten of Traco's proposed Weber State change orders, totaling $17,780.00, seek 
recovery for work that was waived by Traco's October 17, 2001 release, in that the work was 
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64. None of the proposed Weber State change orders were signed by Brian Burk or Ralph 
Burk. Six of the change orders that do not relate to Gos, totaling $11,588, bear no signature 
whatsoever. These are: 
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Description of Work 
Invoice 292 (Steel Encounters)—Supplied decking for skylights in 
gallery 
Column —37 moved 4 in out to mis the window cut and weld beams 
E105andC18. 
Take off and re-do angle on kiln room; cut out decking and tube steel on 
missed skylight north entry 
Drag strut on beam E20 and El 9 
Install 400' of brick lintels 
Lifting north end of reception area and welding poles equipment rental 0599 $5,145 
65. The three non-Gos Weber State unapproved Change Orders that are signed include: 
Bates No. 0595, which seeks $644 for work described as "move canopy on 
line 2 between C & D, cut loose canopy and move two feet up, weld and 
grind canopy." The identity of the purported signer is unknown. 
Traco CO 7-Anderson Masonry-Shims under joist. This was signed by Burt 
Merrill on October 19, 2001, solely for the purpose of verifying Traco's 
hours. 
Invoice 301/Change Orders 13 and 14. Burt Merrill testified that his 
signature on this change order was forged. 
66. At least six of these nine non-Gos Change Orders were not submitted within the 10-
day limitation period imposed by the contract. These include: 
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Description of Work 
11/27/01 Move canopy on line 2-between C & D, cut 
loose canopy and move two feet up, weld and 
grind canopy 
10/26/01 Invoice 292 (Steel Encounters)—Supplied 
decking for skylights in gallery 
11/26/01 Take off and re-do angle on kiln room; cut out 
decking and tube steel on missed skylight north 
entry 
11/26/01 Drag strut on beam E20 and E19 
11/26/01 Install 400' of brick lintels 






11/9/01 Lifting north end of reception area and welding 0599 $5,145 
poles equipment rental 
The other three unapproved change orders do not contain sufficient information for a 
determination of whether they were timely submitted, in that there is no indication of the date on 
wliich the work was allegedly performed and/or no indication of the date of submission of the change 
orders to Comtrol. 
67. Traco was aware that under its Agreement with Comtrol, all change orders, including 
the Gos-related change orders had to be submitted and approved in writing before Traco proceeded 
with the work.(Defendant's Exhibit 1 at Paragraph 26) 
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CRANE RENTAL 
68. During the U.S. Army Reserve project, Traco asked if it could borrow Comtrol's 
crane for a week or two. Traco wanted to drive the crane from the U.S. Army Reserve project to 
another project unrelated to Comtrol and then return it to the Army project. The parties orally 
agreed to a rental amount of $4,000. Traco used the crane per the oral agreement between the 
parties. The crane's meter showed that it was used by Traco for a total of 63 hours. (Defendant's 
Exhibit 39^ 
69. On April 19,2002, Comtrol invoiced Traco. $4.000 forthe crane rental. (Defendant's 
Exhibit 40) Traco has failed to pay the rental charge.. This charge was a substantial discount from 
what Traco would have paid had it rented the crane on an hourly basis. The Court further finds the 
use of the crane wholly unrelated to the U.S. Army project. Consequently, this claim is recoverable 
and not precluded by the Court's prior Summary Judgment decision. 
CONCLUSIONS OF LAW 
Plaintiffs Claim for the XJVSC Student Center Fails. 
1. If all asserted charges and payments claimed by Comtrol are taken into account on 
this project, the accounting for this project is as follows: 
Unapproved 
Balance $ 8,204.34 
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2. However, Traco's unapproved Change Orders are deficient and Comtrol's back 
charges have been adjusted by the Court to reflect fair market value, rendering the following 
accounting more appropriate: 
Revised Contract Amount $ 108,406.22 
Payments by Comtrol -$97,488.05 
Comtrol Back charges -$12,368.44 (includes hoisting, unload steel materials) 
Balance -$ 1,450.27 
Traco cannot collect on its unapproved "Change Orders" for the UVSCProject 
3. The most significant reason why Traca cannot collect on unapproved "Change 
Orders" is the fact that Comtrol has itself not been paid for them. Traco's dilatory submission of 
proposed changes, in some cases months after the fact, did not allow Comtrol to submit change 
orders to the owner of the project for approval. Pursuant to Paragraph 26 of the contract, 
"Contractor shall not be obligated to Subcontractor for any amount greater than Contractor receives 
from the Owner for the change." Additionally, there are several other significant deficiencies in 
Traco's proposed change orders. 
Comtrol was not a party to the Dwamco Change Orders 
4. In the course of construction of the UVSC project, Traco discovered certain errors 
in steel fabrication by Dwamco, the project's steel fabricator. Traco brought these errors to the 
attention of Comtrol and Dwamco, and then made arrangements with Dwamco to correct the errors. 
Traco and Dwamco then reached agreements on the issues of whether Traco or Dwamco would be 
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making the repairs, and the price that Dwamco would pay to Traco when Traco did make the repairs. 
Comtrol was not a party to these agreements, or involved in the negotiations that gave rise to them. 
Indeed, Comtrors superintendent on the project, Eugene Cook, testified that he had not been 
involved at all in the negotiations between Traco and the other subcontractors with respect to the 
price of Traco' s repairs. When Traco sought to invoice Comtrol for this work, Comtrol consistently 
advised Traco that it should look to Dwamco for recovery. In fact, Traco invoiced Dwamco for 
much of this work. See, e.g.. Defendant's Exhibit 108. 
5. Plaintiff has presented insufficient proof to contradict Mr. Cook's or Comtrol's 
assertions that Comtrol was not a party to Traco's agreements with Dwamco, and thus no proof that 
the amounts sought by Traco in its unapproved change orders were in any way approved by Comtrol. 
Nor has Plaintiff proceeded under any viable theory which would render it entitled to those amounts 
(it has not claimed against the payment bonds and has not brought an unjust enrichment claim). 
Where Comtrol was not aparty to separate contractual arrangements between Traco and third parties, 
it cannot be held responsible for payment of the obligations created by those arrangements. See, 
Fericks v. Lucy Ann Soffe Trust, 100 P.3d 1200, 1205-06, 2004 UT 85,124 (Utah 2004) ("[o]ne 
of the most basic principles of contract law is that, as a general rule, only parties to the contract may 
enforce the rights and obligations created by the contract/'). 
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6. Evenif Comtrol were aparty to the series of agreements between Traco andDwamco, 
Traco's clear failure to follow the subcontract's change order procedures and time limitations 
renders Traco incapable of recovering for the unapproved change orders. 
The Proposed Change Orders did not Comply with the Requirements of 
Paragraph 26 of the Contract 
7. As was set forth in the statement of facts, Traco's unapproved change orders are 
contractually defective. None of them were approved by Comtrol. None bear the signature of either 
Ralph Burk or Brian Burl:, as is required by the contract at paragraph 26. The two that are signed, 
Traco's Change Order 5, bears the signature of Eugene Cook, who testified that he was only 
verifying the hours worked, and not approving any change in the contract price. 
8. Five of the change orders, totaling $5,627.25, were clearly not submitted timely, in 
that the work was performed more than 10 days before the change order was submitted, in clear 
disregard of the requirements of Attachment A-1, Paragraph 11. An additional 4 unapproved change 
orders, totaling $8,304 may have timeliness issues, but do not bear any evidence of the date on which 
the work was performed, therefore,, Traco has failed to carry its burden of proof on these claims. 
9. Seven of the UVSC change orders submitted by Traco, totaling $10,355.25, seek 
recovery for work that was waived by Traco in its May 30, 2001 release, in that the work was 
performed prior to April 30, 2001, the effective day of the release. 
V. COMTROL !>-*^ "«H 11 F ! v n ! N G S ,v CON*1JISIONS 
I i,i. in ai i,in"ii I'liaf 1110 covenant of good faith and fair dealing requires Comtrol to 
recognize the improperly submitted change orders. * I» n\ - ••• • • ,4i*,i .« •„. M , ;^U KUI 
dealing camiot be used "to require a party vested with a contract rigli t to exercise that right in a 
manner contrary d. I hat pin (y a kyjtitnafo sell intcicst,'1' Brehany v. Nordstrom, Inc., 812 P.2d 49, 
55 (Utah 1991); see also, Olympus Hills Shopping Ctr. v. Smith's Food <*. Drag i : rs.,s».- \> ^  * , 
4S~7- /' \\ •»' •..
 i>. rJ*>4 ', (upnoiding propriety of jury instruction stating that contracting party 
is not obligated to act to its own detriment for *b • ,.^'-pi^ • • •* •••w 'JUUK- other party), \ . aco's 
position would clearly harm Comtrol, in that it would deny Comtrol, whose.contract with tii< 
contained similar limitations t.n .ihililv lo rrrosci lor ehai^uv iuc A^A. to seek recovery from th; 
owner for the changes sought by Traco. Another unnumbered chai^ v i da , dated (>/?(),<'I , win. n 
seeks SSOd, n ar> u:jciied by tlie project's architect as being within the scope of Trace's contracted 
work. 
. • • • -ii'.ww recovery by Traco where it has completely failed to follow the coil tract 1«; 
time requirements for submi ; . ^o "\,u"rv!., a p . / ^ a u i .r. U.S. For'and on Behalf 
of R &RMechanical Inc. v. S t Paul Fire and Marine Ins. Co.. 3 6 K J u !! 'v ' ' "% 
f
 1 (1 P t i i f n> r 1W4) (stating Lliai U* allow a subcontractor to recover for an alleged change in work 
when it failed to submit a timely change order » - . . :«>j. . 
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Comtrol has not waived its right to enforce Paragraph 26 of the Contract 
12. Faced with clear contractual change order requirements that it did not follow, Traco 
attempts to cleanse its omissions by arguing that Comtrol has waived the requirements of paragraph 
26. 
* 'Waiver of a contractual right occurs when a party to a contract intentionally acts in a manner 
inconsistent with its contractual rights, and, as a result, prejudice accrues to the opposing party or 
parties to the contract." In re Estate of Flake, 71 R3d 589, 599 (Utah 2003); see also Cooper v. 
Foresters Underwriters, Inc , 275 P.2d 675, 677 (1954) (holding defendant did not waive the right 
to enforce a contract because defendant's actions were not inconsistent with terms of contract nor did 
defendant induce belief that it did not intend to enforce terms of contract). 
13. There is simply no evidence of an intent on the part of Comtrol to waive the rights 
conferred on it by Paragraph 26. While Mr. Cook may have orally advised Traco personnel they 
were allowed to continue with work, he made no promise of payment, and did not make any 
determination of whether the proposed work was, in fact, a scope change. Indeed, he had no 
authority to undertake either and the Contract provided that if Traco proceeded with the unapproved 
work, it did so at its own risk. See, Defendant's Exhibit 41 at Attachment A-1, Paragraph 11 ("If 
you proceed on verbal instructions, you proceed at your own risk."). Traco's attempts to imply that 
a project superintendent who asks that work proceed so as not to delay a project somehow 
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•"eviscerates r^otnu/iual requirements lelalive 10 the approval * *i Jian^e orders are not well taken 
absent any showing that Comtrol intended to waive or relinquish tl » *:"bf s. 
Traco released its claims for the bulk of the pnr posed ('hange Orders. 
1 4 , S e v e n o f t h e U V S C L ; . U I I ^ - •- '-> .••>i^ >" / - .... -....:
 : * x o , seek 
recovery for work that was waived by Traco in its Mas U) 2001 release, in that the work was 
performed pi ior t<> April \i), ''0<i| , ij'jc dtecuvc day »>i the release. These include: 
Proposed Change Order Date of Work Amount Sought 
' \NU.- »i ;.- 1 April22,2001 $ 3,592.00 
^ , > AMCO CO 2 April 2-5, 2001 $ " 672,00 
DWAMCOC0 3 April 10, 2001 . $ 3,582.16 
DWAMCOC0 4 Before April 25, ?0(»1 ' $ 1,008.00 
DWAMCO CO 5 March 30, 2001 $ 476.09 
Second CO.l - Beam D-13 March 6,2001 $ 225.00 
Job Instruction Re Mechanical 
Opening April ;M, 2i)Ol _J> 800.00 
TOTVT, $10,355.25 
15. Despite the clear and unambiguous language in the release, which state that Traco was 
releasing "all rights to .. . claims , ,. for labor and.materials furnished o" or before Api il 1|fl, '(ll) l" 
•^  'he' p/^- fiuj-j, ; ::i co argues that the release only had reference to contract work, and change 
order work is therefore not waived. Nosuc'^ •< ' •jr"-*-"io.. - j v .. . .- uicooi the unambiguous 
document. Iraco's argument is therefore based solely on parol evidence, and should be ^ iii.irrl v 
rejected H::v . pLeeecont \,mcii reject siicli evidence in interpreting 
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unambiguous hen releases, See, e.g., Proiects Unlimited, Inc., 798 P.2d 738, 753 (Utah 1990) 
(stating that trial court had properly refused to consider parol evidence on meaning of lien release 
where language was susceptible of only one interpretation); Niederhauser Builders and Dev. Corp . 
824 P.2d 1193, 1196 (Utah Ct. App. 1992) (upholding summary judgment ruling that builder had 
waived its riglit to file a lien on property for all work and materials predating unambiguous lien 
waiver). 
ComtroVs Backchargesfor completion of Traco's work on the UVSCproject are 
appropriate as adjusted and determined by the Court 
16. The subcontract agreement between Comtrol and Traco clearly allowed Comtrol to 
complete Traco's work and backcharge Traco for that work: 
31. Contractor's Right to do Subcontractor's Work: If Subcontractor fails to supply 
sufficient forces, equipment or materials to advance the work according to 
Contractor's schedule, then Contractor may use its own forcesr equipment, or 
materials to supply such portions of the work as are necessary to increase the rate of 
progress, and Contractor shall deduct the expense, with reasonable overhead and 
profit, from the subcontract price. 
34. Default. In the event that Subcontiactor appears likely to be unable to complete 
its work according to Contractor's project schedule, or if Subcontractor fails to fully 
perform its duties under this Subcontract, or if Subcontractor becomes insolvent, or 
fails to supply sufficient forces to maintain this schedule, or is guilty of any other 
default under this Subcontract, then Contractor may (a) withhold payment for work 
performed under this Subcontract and withhold payment of any other obligation of 
Contractor to Subcontractor; (b) after giving 48 hours written notice to 
Subcontractor, eject Subcontractor and take over Subcontractor's work and terminate 
Subcontractor's right to perform under the Subcontract. If Contractor takes over 
Subcontractor's work, then Contractor will charge Subcontractor for all costs incurred 
as a result, including reasonable overhead and profit and including attorney's fees and 
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other expenses. If the total amount ^xcouds ilio unpaid uuuun -e or me Subcontract, 
then. Subcontractor shall pay the difference to Contractu r. If the amount is less than 
the unpaid balance of the Subcontract, the excess shall be paid by Contractor to 
Subcontractor 
IniMily ••» • - • ••• ..u,rf ». ^ mo n^^irailing materials 
had been delivered to the job site and requested that Traco return to install the railine -rr "vxr ''•< 
/v^reotiioii ;'r :co refused tc do so, claiming that It washiisy on another project and could not return 
ULtil h*er. Traco demanded that the railing be ~.\>\dv. .* r "h;i.,H: ; do* .»: - >pite the"fact that the • i ail ing 
was included in the Trace's scope of work in the subcontract agreement. 
- . ;u; .x W,M^I- I" to .i ;.>Mt-:e to report, to the 
project, Initiate work andperform diligently. Comtrol advised Traco that if it did not return, Coin ti ol 
• iA i»u hi 11 i\'t: the work performed by others and back charge Traco. Traco responded that it would hot 
return until it was paid "all outstanding Conlivnl Draws and Change Ordois" llowc'n'i, the 
Subcontractor Agreement between Traco and Comtrol provided,, at Paragraph 28, that in the event 
ofa dispute as to rni:u '- -: , >• . . .- .n,-.rr . .o- L:J„ vviiiicn wnlu. * fComtrr1 
and the "dispute will be settled later." 
"- • • - •". ^ . r Agreement also provided,'"Subcontractor will.not interrupt or 
delay its work because of any dispute with Contractor, but vill mulium to pufniruiis isukuntiaei 
work diligently to completion, and will later negotiate in good faith for settlement of the dispute. 
See, paragraph 29 of I ) VSC Agreement. ' JYaco refiised to ret um and abandoned the job. Thereafter, 
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beginning on January 8,2002, Comtrol and a subcontractor, Gorden Johansen, performed the hand 
raihng work, as well as the other uncompleted Traco work, at a claimed cost of $17,279.73, which 
has been adjusted by the Court to the fair market value amount of $8,900. 
20. Comtrol expended significant and well-documented funds in completing the work 
that Traco had agreed to perform, and pursuant to Paragraphs 31 and 34 of the contract, has a 
contractual right to deduct the expenses it incurred from the subcontract price, and charge reasonable 
overhead and profit. See, John L Calnan Co. v. Talsma Builders, Inc., 395 N.E.2d 1076,1080-81 
(HL Ct. App. 1979) (enforcing contract provision which provided that if general contractor were 
required to complete the work which subcontractor had contracted to do, its costs could be charged 
against money due or to become due under the agreement); Wagstaff v. Remco, Inc., 540 P.2d 931, 
933-34 (Utah 1975) (discussing general contractor's right to offset payments made in completing 
subcontractor's work after subcontractor abandoned job against amounts due subcontractor). 
Traco was not justified in abandoning the UVSCproject 
21. Traco argues that it was justified in abandoning the UVSC project and refusing to 
complete its work because it perceived that Comtrol was unjustly withholding outstanding progress 
payments and unapproved change orders. Traco further argues that this somehow justifies a 
reduction in the backcharges Comtrol has asserted against Traco. 
22. A similar argument was rejected in Stewart v. C & C Excavating & Constr. Co., 877 
F.2d 711 (8th Cir. 1989). There, a subcontractor argued that it was justified in abandoning a job in 
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light of the conlr.irluA' tiiilnn In fmv $7,IKS, /,S ilut; on a progress payment and refusal to pay for 
additional "costs that the subcontractor asserted were the result of changes in flic vc il<, Tl • 
. -• . ! . • • w-ic x\i j--;,: .iiud ii.^t no addition or reduction of the contract price resulting from 
changes in the work would be binding on tli<^ M-i = rr:M - P: , v .-..i,-. ^ ^1 ecu upon in writing by the 
parties or approved by the owner. Id at 714, The court held that, the $2,385.78 was an insignificant 
portion of the fol il ••mid net pin • mid Him. was not a "material breach" that would justify the 
subcontractor's nonperformance. Id See also, Coalville City v. Lundgren, 930 P ?d li'On, 1,'lh1 
.* * • ^ y. i: • . * earning material breach as a breach .which "defeats the very object of the 
contract" or"[is]-of such prime import-mo.-.th: • s -• • • >••]{> • ••. ^:uo-CwjHia;;i: default in 
that particular 'haxTbeen contemplated"); Wags taffy. Remco, Inc., 540 P.2d 931, 933 (it. , 
(stating.thar'.nrfi- r> ' •
 ; ai;, .:ucaLung a payment on a contract \\ocld usually 
result in damages only, but would not in:Uifv the other t \ ^ - i n a*-.-- c P. nhei - cnu f'*, > ni t rated 
Inc. vr» Alec Fergusson Elec. Contractors, ^8 Cal.Rptr. 503, 509 (CaL * 't. App, T/57) (stating that 
it is settled law (hat failure to make progress pa vincnts in building eontiacts is: ..:eiypeof breach 
that justify*s a subcontractor in abandoning the work). Similarly, in light of the clear contract 
limitations on submit * • , .a0e OIUV..,, she general contractor's refusal to 
compensate the subcontractor for additional costs did not justify the siihr<mfrarl'"'\s abandonment 
ofl he subcontract See, Stewart, 6. • _... at "^M 1 <\ 
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23. The facts compel similar results here. On the date when Traco refused to complete 
the project, the agreed-to contract amount had been reduced to $107,568.00 (The final OCff 
adjustment had not been made because the proj ect had not been completed.) Additionally, Comtrol 
had backcharged Traco an additional $3,468.44 for work that Traco does not dispute that Comtrol 
performed (unloading and hoisting steel with Comtrol's crane and forklift), bringing the balance to 
$ 104,099.56. Comtrol had paid Traco checks totaling $97,488.05. Thus, Traco was arguably owed 
$6,611.51, or just over 6% of its contract. This amount can be reduced even further, in that the 
subcontract provided, at paragraph 8, for 5% retention, leaving just over $1,100, or 1% of the 
original contract price, in dispute. Instead, Traco demanded $28,534.38. See, Depo. Ex. 26. This 
amount clearly included unapproved change orders which had not been submitted in accordance with 
the provisions of the contract, and which Traco thus had no right to demand. Nor can it be said that 
Comtrol's failure to pay Traco for unapproved change orders "defeated the very object of the 
contract" or was "of such prime importance that the contract would not have been made if default 
in that particular had been contemplated.*' In light of the facts before the court, Traco's decision to 
breach by abandoning the IJVSC project was patently unreasonable and contractually unjustifiable. 
Traco cannot reasonably ai'gue that the abandonment was justified nor supports a reduction in the 
backcharges that were incurred in Comtrol's completion of Traco's work. 
TRACO. STEEL ERECTORS 
V. COMTROL ' PAGE 35 FINDING -'- v . r j » 
Plain nil s Uaim u*i iuc Vvciyci' otitic \ is.ua! Arts center Project Fails 
24 C wiiiliol claims that when Trace's mi approved change orders ar ^ •'. .^.-^ \<* * 
. jc '.-•_ L.'.t, settlement credit is conceded) the contract balance favors Comtrol: 
Revised Contract Amount $254,658.24 
Payments by Comtrol -$252,977.85 
Comtrol Back charges . -$58,212.50 (adjusted by Court, to $50,212.50) 
Credit from Gos Settlement $4S;?62.0Q 
Balance * : ^^11 ..^ju^iod cy .,ourt to $3,270.11) 
Traco cannot colled on its unapproved "Change Orders™ for the W^*/;.-•• 'V.-.--^- r ••«" • ; 
^,oi.i significant reason wiry Traco cannot collect on un^prcved "(Change 
Orders" is the fact that Comtrol. has itself nf ' - i --'d • •= '• •.-,..,
 l^;;} ^omi^ioii »^ 
proposed changes, in some cases months after the fact, did not allou Comtro! to submit char;-;1 
orders to "'the .-^.. •>
 l m.iuant to Paragraph 26 of the contract, 
"Contractor shall not be obligated to Subcontractor for any am<vmt^a\-\u-than \->A ,'*•*> ,•"**• 
l
- *'•*•*;•<• ' ^ •.-,•*. !.;•!•..-• ' Additionally; there are several other significant deficiencies in 
Traco's proposed change orders. 
26.
 ; aoo's unapproved change orders forthe Weber State project canbe divided into two 
subcategories: (1) those related to CiosV; V/rlding, Inc , :i pn .xa ., ^cel fabricator, which Traco 
now asserts total $46,899.19 and (2) the remainder, totaling $13.210. 
27. 1 ,ikr • he IJK- --li^ .j cacK cnai^co iiom Ihu UYSC project, Trace's charges to Gos were 
generally negotiated between Gos and Traco, i .mi..- ,.;a.u .! •_. . -w !: 
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Comtrol did not have any mvolvement in setting the price. Traco issued change orders directly to 
Gos and invoiced Gos. 
The proposed Change Orders do not comply with Paragraph 26 of the Contract 
28. None of the Gos-related change orders were signed by Ralph Burk or Brian Burk, as 
is required by paragraph 26 of the subcontract. Certain of these change orders have the signature of 
Burt Merrill, ComtroPs superintendent for the job. Mr. Merrill testified, however, that the Gos 
change orders have-been modified since he signed them. He asserts that when he signed the change 
orders, they set forth only hours worked by Traco, and not price, a description of the work done, or 
a job number. Six other charges to Gos that appear to have Mr. Merrill's signature were not signed 
by him and appear to be forged. 
29. Withrespect to the nine non-Gos-related unapproved change orders, none are signed 
by Brian Burk or Ralph Burk. Six, totaling $11,588, bear no signature whatsoever. The three Weber 
State unapproved Change Orders that are signed include: 
30. Bates No. 0595, which seeks $644 for work described as "move canopy on line 2 
between C & D, cut loose canopy and move two feet up, weld and grind canopy." The identity of 
the purported signer is unknown. 
31. Traco CO 7-Anderson Masonry-Shims under joist This was signed by Burt Merrill 
on October 19, 2001, solely for the purpose of verifying Traco's hours. 
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\2, Invoice 301/Change Orders 1 J anu , • i>..
 : M *•.,.;- . icai::^.t.»s signature on this 
change order was forged. 
j . • .h::v> v.juers were not submitted within the iO--a* 
limitation period imposed by the contract. The otherthree unapproved rhangeni i Icrs- • • > • .'.:.;.,. 
-M^VI*' i >J. ;.i ii.; a determination of whether they were timely submitted, in that there is. no 
indication of the date on wliich the work was allegedly pn ioi nied and or no indication of the date 
of submission of the change orders to Comtrol. 
34. Tiiuii, I msrd on tin confj ;u;tuai provisions governing submission of change orders and 
the legal principals set forth in section H.^ 4, above, Tiracp caniiol mm\ n ;)iiyii)ui«' fm il;. unapproved 
Weber State Change -.orders than up to the $45,262 credit Comtrol has agreed to give it via the 
Comtrol-Gos settlement, and even this amount is J;CTKU'OUJ: HI light ul the apparentuncertainti.es of 
.,fc;;ii-,lL./iii's signature. 
2 Yaco has - " •. -•"-"- claims fa a large portion of the proposed change orders • 
35._ Ten 02 I'raco's proposed Weber State change orders, lotahm; W'\ 'S1' lf«> *•« <1 
ioonvc rv lor work that was iwmal by T n W s October 17, 2001 .release, in that the work was 
performed on or before August ;H, 200!. 4hs effect ;v*> : • - K.ISC. . "us, too, was an 
unambiguous release, and, for all the reasons discussed above, must be given its clear legal, effect 
ManyofTraco'sproposi J<7i«i"ii'»« ^^rrs n Ian* in HVIMI wuliui t'ruco A contractual scope of work 
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36. As was pointed out by Mr. Bob Emmenger of Gos's Welding in his critique of 
Traco's proposed change orders, many of them include work that was within the scope of Traco's 
work, in that Traco was contractually obligated to install the steel to field conditions.1 These include, 
at a minimum, items number 16 and 34. Further scope concerns are raised by the fact that many of 
the field fixes were never authorized by Gos's, and/or the items that Traco purported to "fix" were 
built per the approved shop drawings (Items 15,19, 23, 24,25, 26, 29, 34, 35, 38). Additionally, 
Traco caused the need for certain of the field fixes itself by failing to coordinate the work with 
Comtrol and the other subcontractors (Item 32). Finally, serious scope concerns are raised by the 
fact that Traco's descriptions of the work done on several change orders is insufficient for Mr. 
Emmenger to even assess what work was done or why it was necessary (Items 37, 38, 39, 40, 41, 
42). 
i 
For ease of reference, the Weber State Change orders, as summarized in Plaintiffs Exhibit 1, sub-
Exhibits A and C, have been numbered, staiting with item 1, which relates to the first line item on 
Plaintiffs Exhibit 1A, ASI # 11-Change Order 4545. The numbering continues on Exhibit 1A, 
concluding on that Exhibit with line item 14, which Traco describes as uCO 7-Anderson Masonry." 
The numbering continues on Plaintiffs Exhibit 1C, which begins with the line item number 15, 
described as "COl-move beams B91 & C91 to decking elevation" and continues through line item 
42, described by Traco as "CO 20-welding extension on top of columns, setting 8 inch tube and 
fitting top square tube on top of columns in reception area (includes man lift and crane rental)/' 
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ComtroVs Backcharges for complete ; . nc rr * ncr J ^ / 
project are appropriate as adju unuieu u r tlu1 C *.<// 
Starting In January 2002, Comtrol was-forced to perform Traco's work. On J anuarv 
4,2002, Comtrol received notice that Traco was aban domnylU; \ul) 'Vhnvuju H : : . : — . 
Traco in writing that under Section 31 of the Subcontract" Agreement, Comtrol would perform the 
Tracowork .r;.'\-.-' •'l -••<>'[>•*••' ' -h* . • ;, ,-,. mpieung iu i . j s contract, CorntroFs Project 
Manager made numerous calls to Traco, directing Traco to return to the :-~K "\ r.. 
••••.r^ti. -i.. r„,t; • ,iii-aic ::s aama^s. iraco refused to do so. In the course of completing Traco's 
work, Co'mtrol claims It Incurred $58,21?,^0 in expenses, 1 »»iro ill ;; nut 'Ir pule Hut it «lnl mil 
perform this work, or that Comtrol did, Based on paragraphs 31 and 34 of the contract, and the legal 
principals set f.ir .. -•*-. .*•,
 t, L( lV -; % i.-.-:-..: s j.icKcharges to Traco are proper as adjusted by 
the Court. 
2 raco > pas not justified in abandoning the Weber State project 
38. In January of 2002.,-when Traco made the <1n isinn aktml llii; |nl> .intl net 
complete its work, Comtrol had paid Traco $252,977.85, and the contract amount had been reduced 
to $258,306.50 (here again, the final OCIP adjustment lu»l in ii y.- ;i:.,ini:uij ;, saving a balance 
of $5,328.65, or even less than the 5% retention Comtrol had aright to withhold. Given ih - \ 
« • ' ' *< >'•'• r •-- *-. - . j-:iv.i; .i.;,, ai;ovc, ^including the principal that failure, to pay 
unapproved change orders that did not conH- "\-:*u ^ * <\ * *• ' -.a- -.yi:;.:.. -/o'!- on 
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requirements), Traco cannot justify its abandonment of the Weber State project and thereby reduce 
the amount which Comtrol has properly backcharged. 
39. Traco' s also seeks to justify its refusal to return to the proj ect by arguing that the steel 
needed for the project was not on sight. This argument fails for three reasons. First, there was no 
requirement in the contract that the steel be on sight at one time. To the contrary, due to the small 
staging area, it was contemplated from the beginning that the work would proceed in phases. 
Paragraph 16 provides Traco's sole remedy for any scheduling difficulties: an extension of time. 
Second, to the extent that the delivery of steel was less than ideal, Traco must bear much of the 
blame for this itself. Traco failed to adequately communicate with Comtrol or Gos regarding steel 
delivery needs, refused to provide a schedule, and was largely unhelpful in coordinating its work 
with Comtrol and the other subcontractors. Indeed, Traco refused to attend weekly subcontractor 
meetings, as was required by the contract. Additionally, given Traco's admitted borrowing of steel 
for the skybox, and apparent attempted misuse that was stopped by Mr. Merrill, Traco' s complaints 
about steel not being available appear even more disingenuous. Third, Traco is not in any position 
to know when the necessary steel was on sight, having abandoned the job and returned only 
occasionally to take pictures. 
Comtrol is Entitled to $4,000 for Traco's Rental of ComtroPs Crane. 
40. Plaintiff has failed to establish that he was entitled to abandon the projects and 
maintain an action based upon a theory of anticipatory breach or repudiation. Comtrol never 
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manifested an unequivocal intent not to render its promise*! JHM formal)' c when ih»i tune nxed lor its 
performance was due. The contracts at issue required performance i n the face of disputes to be 
resolved in 'oi <i r< - .•..•• undisputed iliat CorUrui exercised all 
reasonable efforts to have Traco return to the sites and complete the ~- I , s-
agreem--;:iu ,uid a^  i.i. jonvisc properly ordered in accordance with the parties' agreements. Hufwitz 
v. David K". Richards Co.. 436 P.2d 794 i; 4 •.' • * 
41. Traco does not dispute that it used Comtrol5 s crane. In light of the testimony of Brian 
Burk that Trace* "..:.*•'*. - . - • • :; -^c, ^» J. :> ,
 Aact that Traco would have had to 
pay more had it rented the crane elsewhere, Traco should be required to li v j np l<l ils * n ai ay cement 
Hi'1 (Tim; w;iij used t»>r (•* Hours (Defendant's Exhibit 39). which if rented at the standard rate for 
a similar crane as established by R.S. Means."' -1 1 iv ;u!l ,-i ,i nla! :\ , i ^ ol .W^Jh.Mi', <)J> hours 
x l'^L')Uj. (Defendant's Exliibit 79). The $4,000 charge is thus more than reasonable. ComtroFs 
recovery on this claim is n« 1 * • • • * • \i. ;_; ,^; unary Judgment decision. 
' 42. When the two projects that are the subject of this litigation are considered together. 
ComttH is contractually 'iitill,jil to iccover additional funds for each project as set forth below: 
UVSC Student Center $ 1,450.27 
Weber State Visual Arts Bldg. $ 3 , 270.11 
Crane Rental $ 4,000,00 
Total $ 8,720.38 
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Because the contracts provide for attorneys' fees for the prevailing party where a dispute 
arises, Comtrol is also entitled to its reasonable attorney's fees, prejudgment interest, and costs, the 
amount of which is reserved pending resolution by standard motion practice, supported by Affidavit 
and consistent with the Court's Findings of Fact and Conclusions of Law. 
43. The Court finds there is no legally enforceable contract whether oral or written 
between Traco and Gos's. The evidence fails to establish any meeting of the minds on the integral 
components of an agreement, including price or any method agreed upon to determine price. 
44. The Court finds that Traco is not a third party beneficiary of Gos's subcontractor 
agreement with Comtrol. There is no evidence that Gos's or Comtrol intended Traco to be a third 
party beneficiary. Ron Case Roofing, Inc. v. Blomquist 773 P.2d 1382 (Utah 1989). 
45. Gos's is entitled to a no cause of action Judgment in its favor and against Traco on 
the breach of contract and third party beneficiary claims. Gos's is not entitled to an award of 
attorney fees in that the Court cannot find Trace's claims were without merit and not asserted in 
good faith. 
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46. Counsel for Comtrol and Gos's are instructed to snl»nnI Judyim/uts I.OIK.ISU;III vvilli 
•\::,V:J.., . : i .u.., • .ji.omsions of Law, as set forth herein and Rule 7(f), Utah Rules of 
Civil Procedure. 
Dated this o< 1/ day of April, 2006. 
TYRO}$3 E. MEDLEY / [ 
DISTRICT COURT JUDGE ; J 
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CERTIFICATE OF SERVICE 
Ihereby certify that a true and correct copy of the foregoing Findings of Fact and Conclusions 
of Law, to the following, this/% Wlay of April, 2006: 
Ralph R. Tate 
Attorney for Plaintiff 
4625 South 2300 East, Suite 206 
Salt Lake City, Utah 84117-4581 
Cass C. Butler 
Michael D. Stanger 
Attorneys for Defendant Comtrol 
10 East South Temple, Suite 900 
Salt Lake City, Utah 84133 
Stanford A. Graham 
Attorney for Defendant Gos's Welding 
155 North 400 West, Suite 560 
Salt Lake City, Utah 84103 
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Deputfc ie iF 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
TRACO STEEL ERECTORS, INC., 
Plaintiff, 
vs. 
COMTROL, INC., GOS'S WELDING, 
INCORPORATED and DWAMCO, INC. 
Defendants. 
JUDGMENT 
Civil No. 040911076 
Judge Tyrone E. Medley 
The above-entitled matter came before the Court in a regularly scheduled hearing on Tuesday, 
December 20, 2005, as the result of various motions for summary judgment filed by certain of the 
parties. Plaintiff was represented by Ralph R. Tate. Defendant Comtrol was represented by Michael 
D. Stanger. The Court entered partial summary judgment for Comtrol on the issues involving the 
U.S. Army Reserve project. 
The above-entitled matter came before the Court in a bench trial held from January 17-20, 
2006, and March 3,2006. Plaintiff Traco Steel Erectors Inc. ("Traco") was represented by counsel 
Judgment @J 
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040911076 TRACO STEEL ERECTORS INC, \ .n 
Ralph R. Tate. Defendant Comtrol, Inc. ("Comtrol") was represented by counsel Cass C. Butler and 
Michael D. Stanger. Defendant Gos's Welding, Inc. was represented by counsel Stanford A. 
Graham. The Court heard testimony, received and reviewed evidence, and heard the arguments of 
counsel. Based upon the Findings of Fact and Conclusions of Law, the Court 
ORDERS, ADJUDGES AND DECREES AS FOLLOWS: 
1. Judgment is entered against Traco and in favor of Comtrol. 
2. With respect to the U.S. Army Reserve project, the Court awards judgment in favor 
of Comtrol and against Traco in the principal amount of $9,178.00. 
3. Through August 16, 2006, interest accrued at the rate of ten (10) percent per annum 
on the unpaid principal amount of $9,178.00, in the amount of $4,884.16. 
4. With respect to the U.V.S.C. project, the Court awards judgment in favor of Comtrol 
and against Traco in the principal amount of $ 1,450.27. 
5. Through August 16, 2006, interest accrued at the rate often (10) percent per annum 
on the unpaid principal amount of $1,450.27, in the amount of $667.86. 
6. With respect to the Weber State University project, the Court awards judgment in 
favor of Comtrol and against Traco in the principal amount of $3,270.11. 
7. Through August 16, 2006, interest accrued at the rate often (10) percent per annum 
on the unpaid principal amount of $3,270.11, in the amount of $1,403.94. 
8. Withrespect to Traco's rental of Comtrol's crane, the Court awards judgment in favor 
of Comtrol and against Traco in the principal amount of $4,000.00. 
2 
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9. Through August 16, 2006, interest accrued at the rate often (10) percent per annum 
on the unpaid principal amount of $4,000.00, in the amount of $2,511.50. See, Defendant's Exhibit 
No. 39 (noting that crane was returned to Comtrol on May 8, 2000). 
10. Pursuant to the terms of each of the contracts at issue in this case at paragraph 44, the 
Court awards Comtrol attorney's fees incurred in prosecuting its claims against Traco and defending 
against Traco's Complaint in the total amount of $58,549.75. 
11. The Court awards Comtrol its recoverable costs in the amount of $2,061.63, as of 
April 24, 2006. 
12. The total amount of the Judgment entered in this lawsuit in favor of Comtrol and 
against Traco, inclusive of principal, prejudgment interest through August 16,2006, and attorney's 
fees and costs through April 24, 2006, is $87,977.22* 
13. This Judgment shall be augmented in the amount of prejudgment interest accruing at 
the rate often (10) percent per annum in the amount of $4.90 per diem beginning August 16, 2006 
until this Judgment is entered by the Court. 
14. Postjudgment interest will accrue on the total amount of this Judgment at the 6.36% 
interest rate specified by UTAH CODE ANN. § 15-l-4(3)(a) until this Judgment is satisfied in full. 
15. It is further ordered that this Judgment shall be augmented in the amounts of ongoing 
interest, reasonable postjudgment attorney's fees and costs expended in collecting said judgment by 
execution or otherwise as shall be established by affidavit. 
472552.1 
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Dated this & day of , 2006. 
BY THE COURT: 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of JUDGMENT was served by hand delivery on 
the fflfl day of August 2006, on the following: 
Ralph R. Tate, Esq. 
Attorney At Law 
4625 South 2300 East, Suite 206 
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Crane-4 hrs @ $120 
Crane-1 hr@$120 
Crane-3-1/2hrs@$120 
Crane-1 hour @ $120 
















Crane-2 hrs @ $120-Move 
Precast Wall 
Install steel columns around H.M.-
17 hrs @ $50.68 
Crane-2-1/2hrs@$120 
Crane-3hrs@$120 
3 hours cut angle @ $50.68/hr. 
3 hours cut angles @ $50.68/hr. 
4 hours cut angle 3rd floor @ 
$50.68/hr. 
7 hours cut angle 3rd floor 
Remove Steel for Drywall - 2 hrs 
@ $50.68 
Installed Guard Rails-4 hours @ 
$50.68 
Handrail-3 hours @ $50.68 
Set tilt up wall-3 hours @$50.68 
Handrall-3 hours @ $50.68 
Mezzanine Rails, Stand up wall 
panels, 5.5 hours @ $50.68 
Install Door Frame #105-2 hours 
@ $50.68 
Install handrail-3rd floor-2 hours @ 
$50.68 
Install Rails-1 hour @ $50.68 
Fasten cloud cables-seismic 
bracing Room #114-6 hours @ 
$50.68 
Installed cloud cables-six hours @ 
$50.68 
Weld Angle in lobby-2 hours @ 
$50.68 
Bracing for cupboard, field weld 
brackets, field weld sink brackets, 
20 hours @ $50.68 
Cutting overhang sheeting-3 hours 
@$50.68 
I Reinstall braces to correct wrongs, 











John Lee Timecard for week 















John Lee Timecard for Week 
Ending 12/7/01 
J. Alejandro Gonzalez R. 
12/17/01 TC-17 hours 
Invoice 314831 
Invoice 314832 
Enrique Morales P Timecard for 
week ending 8/24/01 
Hugo Enrique M. Timecard for 
week ending 8/24/01 
Arturo Soto Gomez Timecard for 
week ending 9/7/01 
J. Alejandro Gonzalez R. TC 
9/7/01 
John R. Lee TC 11/9/01-2 hours 
Roy Lee TC 11/16/01 
John R. Lee TC 11/16/01 -3 hours 
Enrique Morales P. 11/16/01 TC-
3 hours 
Hugo Enrique M. Timecard for 
weekending 11/12/01 
Roy Lee TC 11/23/01 
Burt Merrill TC 11/24/01 
Darin FarrTC 11/23/01 
Roy Lee TC 11/30/01 
Roy Lee TC 1/11/02 
Roy Lee TC 1/18/02 
Burt Merrill TC 2/1/02 
Michael Murphy TC 1/2/02 
Hugo Enrique M. TC 2/8/02 
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Repaired stair rails, repaired lobby 
stairs-5 hours @ $50.68 
Steel in stairs-3 hours @ $50.68 
Work on elevator-2 hours @ 
$50.68 
Elevator handrail-15.5 hours 
@$50.68 
Bracing for countertops-3 hours @ 
$50.68 
Elevator landing rails-6.5 hours @ 
$50.68 
Install structural steel-3 hours 
@$50.68 
Install lighting track/light bar-4 
hours @ $50.68 
Install structural steel-3 hours 
@$50.68 
Welding Angle for Traco-2 hours 
@ $50.68 
Shim Stair-2 hours @$50.68 
Handrail, elevator work, 7.5 hours 
@ $50.68 
Elevator Screen, 9 hours @ 
$50.68 
Work on gates, 4 hours @ $50.68 
Install kiln gates, 18.5 hours @ 
$50.68 
Installing gates, 24 hours @ 
$50.68 
Installed elevator screens, gates, 
35 hours @ $50.68 
Install elevator screens, kiln gates, 
14 hours @ $50.68 
Weld elevator screens, 8 hours @ 
$50.68 
Install elevator screens, 5.5 hours 
@ $50.68 
Install elevator panels, revise roof 
parapet due to beam installed at 
wrong elevation, 14 hours @ 
$50.68 
Lecture hall gate, punch list 
welding items, elevator screens, 
19 hours© $50.68 
Revisions to parapet roof, install 
elevator screens, 11.5 hours @ 
$50.68 
Install Metal Elevator, 7.5 hours @ 
$50.68 
Elevator Screens, 4.5 hours @ 
$50.68 
Elevator screens, 14.5 hours @ 
$50.68 
Elevator screens, 17 hours @ 
$50.68 
Elevator Screens, 19.5 hours @ 
$50.68 
Elevator Screens, 10.5 hours @ 
$50.68 
Helped Gorden weld elevator 
screen, 2 hours @ $50.68 
Helped Gorden with welding, rail 




Roy Lee TC 2/8/02 
Burt Merrill TC 2/8/02 
John Lee TC 2/8/02 
John Lee TC 2/15/02 
Michael Murphy TC 2/15/02 
Roy Lee TC 2/15/02 j 
Arturo Soto Gomez Timecard for 
week ending 2/22/02 
Roy Lee TC 2/22/02 
Hugo Enrique M. TC 2/22/02 
Burt Merrill TC 2/22/02 
John R. Lee TC 3/1/02 
John R. Lee TC 3/8/02 
Hugo Enrique M. TC 3/8/02 
John R. Lee TC 3/15/02 
Bobby Kirk TC 3/15/02 
Roy Lee TC 3/15/02 
Bobby Kirk TC 3/22/02 
Roy Lee TC 3/22/02 
Burt Merrill TC 3/22/02 
Arturo Soto Gomez TC 3/29/02 
Miguel Angel Soza TC 3/29/02 
Roy Lee TC 3/29/02 
J. Alejandro Gonzalez 3/29/02 
Hugo Enrique M. 3/29/02 TC 
Bobby Kirk TC 3/29/02 
Arturo Soto Gomez TC 4/5/02 
Bobby Kirk TC 4/5/02 
Roy Lee TC 4/5/02 
Hugo Enrique M TC 4/5/02 
Bobby Kirk TC 5/3/02 
Bobby Kirk TC 4/12/02 
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WSU VISUAL ARTS CENTER 
COMPLETION BACKCHARGE 

















































Install brackets on lobby beam, 4.5 
hours @ $50.68 hours 
Bolt & Nut Supply Co.-lnvoice 
68236 
United States Welding-Invoice 
18979 
United States Welding-Invoice 
18780 
United States Welding-Delivery 
Ticket 545736 
United States Welding-Invoice 
United States Welding-Invoice 
Praxair-Order No. 716584-00 
Welding-Gorden Johansen Invoice 
No. 5997- for work from 1/4/02 to 
1/28/02-29 hours @ $18 and misc. 
expenses 
29 hours welding torch @ 
$10.50/hr. 
4 days 3/4 ton pickup @ $83.00 / 
day 
Welding-Gorden Johansen Invoice 
No. 907655 
Welding-Gorden Johansen Invoive 
No. 5994 for work from 2/6 to 
2/12/02-
Welding-Gorden Johansen Invoice 
No. 5995 for work from 2/13 to 
2/19-37 hours @ $18 /hr. + misc. 
expenses 
37 hours welding torch @$ 10.50 
5 days 3/4 ton pickup @ 
$83.00/day 
Welding-Gorden Johansen Invoice 
No. 5996 for work from 2/20/02 to 
2/26/02-24 hours @ $18/hr + misc. 
expenses 
24 hours welding torch 
@$10.50/hr 
3 days pickup @ $83.00/day 
Welding-Gorden Johansen Invoice 
No. 5998 for work from 3/6/02 to 
3/12-38 hours @ $18/hr + misc. 
expenses 
38 hours welding torch @ 10.50/hr 
5 days 3/4 ton pickup @ 
$83.00/day 
Welding-Gorden Johansen Invoice 
No. 5999 for work from 3/13 to 
3/19/02-43 hours @ $18/hr + misc. 
expenses 
43 hours welding torch @ 
$10.50/hr. 
5 days 3/4 ton pickup @ 
$83.00/day 
Welding-Gorden Johansen Invoice 
No. 6000 for work from 3/20 to 
3/26/02-45 hours + misc. 
expenses 
45 hours welding torch 
@$10.50/hr 
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WSU VISUAL ARTS CENTER 
COMPLETION BACKCHARGE 















































Welding-Gorden Johansen Invoice 
No. 907651-32 hours @ $18/hr. + 
expenses 
32 hours welding torch @10.50/hr. 
4 days 3/4 ton pickup @ $83.00 / 
day 
Welding-Gorden Johansen Invoice 
No. 907652-for work from 4/4 to 
4/11/02-43 hours @ $774.00 + 
expenses 
43 hours welding torch @ 
$10.50/hr. 
6 days 3/4 ton pickup @ $83.00 
per day 
Welding-Gorden Johansen Invoice 
907654-for work on 4/19/02-4 
hours @ $18.00 
4 hours welding torch @ 10.50/hr. 
1 day 3/4 ton pickup @ $83.00 per 
day 
Welding-Gorden Johansen Bill for 
work from 4/12/02 to 4/24/02- 35.5 
hours@$18.00/hr. 
35.5 hours welding torch @ 
$10.50 per hour 
5 days 3/4 ton pickup @ 
$83.00/day 
Welding-Gordon Johanson invoice 
No 907656-work on on 4/25 and 
4/26/02-13 hours + supplies 
13 hours welding torch @ 
$10.50/hr. 
2 days 3/4 ton pickup @ 
$83.00/day 
United States Welding 
United States Welding 
United States Welding 
Layton Roofing Backcharge for 
Damage by Traco 
TOTAL AMOUNT OF COSTS: 
Comtrol Overhead (.10): 
Comtrol Profit (.10): 
TOTAL COMPLETION 
BACKCHARGE: 




GOS SETTLEMENT CREDIT-less 
than or equal to: 



























































Page 4 of 4 
UVSC Student Center 
Completion Backcharges 
to Traco Steel, Inc. 
[DESCRIPTION 
Praxair Invoice-1/9/02 
Praxair Invoice No. 819317 
White Cap Invoice No. 232254 
Unload Materials w/Crane-9.5 hrs @ $120 
John Lee Timecard 1/12/01 
Unload Materials - 6.5 hrs @ $50.68 
Scott Ross Timecard 1/12/2001 
Unload w/Forklift - 8 hrs @ $75.00 
Nathan Cook Timecard 1/12/01 
Unload Steel - 9.5 hrs @ $50.68 
Scott Ross Timecard 9/7/01 
Handrail - 4.5 hrs @ $50.68 
Scott Ross Timecard 9/14/01 
Handrail - 6.5 hrs @ $50.68 
Bryce Cook Timecard 11/16/01 
Handrail - .5 hrs @ $50.68 
Nathan Cook Timecard 11/23/01 
Handrail -10.5 hrs @ $50.68 
Shawn Henderson Timecard 12/14/01 
Bryce Cook Timecard 12/14/01 
Handrail -1 hrs @ $50.68 
Shawn Henderson Timecard 12/21/01 
Bryce Cook Timecard 12/21/01 
Handrail - 8 hrs @ $50.68 
Pablo Areche TC, 12/21/01 
Moises Becerra Timecard 12/21/01 
Handrail - 44.5 hrs @ $50.68 
Moises Becerra TC-1/11/02-5.5 hours 
Shawn Henderson TC-1/11/02-6 hours 
Pablo Areche TC-1/11/02-6 hours 
Scott Ross TC-1/11/02-6 hours 
Bryce Cook TC-1/11/02-15 hours 
Eugene Cook TC-1/11/02-6 hours 
Handrail - 67 hrs @ $50.68 
Bryce Cook TC 1/18/02-35 hours 
Gorden Johansen TC 1/18/02-32 hours 
Handrail - 28.5 hrs. @ $50.68 
Bryce Cook TC 1/25-18.5 hours 
Shawn Henderson 12/28 TC-10 hours 
Gordon Johansen-Week of 1/9-1/1 610A 
Gordon Johansen-lnvoice 5990 
40 hours @ $18.00 + misc. supplies 
3/4 ton Pick-up, 5 days @ $83.0C 
Welding Torch, 40 hours @ $10.5C 
Gordon Johansen-Week of 1/17-1/23/0J 
Gordon Johansen-lnvoice 5991-27 hours 
@$18 + misc. supplies 
3/4 ton Pick-up, 4 days @ $83.0C 
Welding Torch, 27 hours @ 10.5C 
TOTAL AMOUNT OF COSTS: 
Comtrol Overhead (.10) 
Comtrol Profit (.10) 
TOTAL COMPLETION BACKCHARGE: 
REMAINING BALANCE IN CONTRACT:* 
LESS COMPLETION BACKCHARGE: 
AMOUNT DUE BY TRACO: 
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j I 8r icfcfeyer H&w 
1 241.H.. Daily Totals 
CrewD-12 
j 1 Bricklayer Foreman 
18«cMay«f 
j 2 8rfckbyef Helpers 
j 321.H., Daily Totals 
Crev/D-13 
1 Bricklayer Foreman 
1 Bricklayer 
2 Bricklayer Helpers 
1 Carpenter 
j I Equip. Oper. (crane) 
[ 1 Truck Crane, 12.5 Ton 
j 48 I.HL, Daily totals 
[ Crew E-l 
I Welder Foreran 
1 Welder 
1 Equip, Oper. (light) 
J 1 Gas We$r§ Machine 
J 24 LB., Daily Totals 
Crew E-2 
1 Strut. Steel Foreman 
U Strut Sleet Workers 
1 Equip. Oper. (crane) 
1 E<wp. Open Oiler 
j 1 Crane, 90 Ton 
j 56 L.H., Daily Totals 
Crew E-3 
1 Strut Steel Foreman 
1 Strut Steel Worker 
1 Welder 
1 i Gas Welding Machine 
| 241.H., Daily Totals 
CrewE4 
1 Strut Steel foreman 
3 Stn/c. Steel Workers 
| 1 Gas Welding Mactoe 
1 321.H., Daily Totals 
1 Crew E-5 J 
2 Strut Steel Foremen 
5 Stmt Steel Workers 
1 Equip. Oper. (crane) 
1 Welder 
1 Equip. Oper. Oiler 
1 Crane, 90 Ton 
1 i Gas Welding Machine | 
































































































































































































































































\ticU Cost FncJ, Cost 
Crew No, Bare Costs Subs O & P Per Labor-Hour Crew No. Bare Cosis Subs O & P Per Labor-Hour 
J Crew B-77 
I 1 Labor foreman 
J I Truck O/ivcr (light) 
1 Crack Cleaner, 25 H.P. 
1 Crack f aer. Trailer IU. 
{ 1 flatbed Truck, 3 TOD 
J 40 L.H., Daly folate 
Crew B-78 
1 Labor Foreman 
4 Laborers 
1 Truck Driver (light} 
1 Paint Striper, SP. 
a 1 Pickup Truck, 3/4 Tod 
148 L.H., Daily Totals 
1 Crevr B-79 
11 Labor Foreman 
3 Laborers 
1 Truck Driver (l?ght) 
1 1 Thermo, Striper, T.M. 
11 flatbed Truck, 3 Ton 
J 2 Pickup it^ 3/4 Ton 
140 L.H.. Daily Totals 
Crey/8-80 
1 labor Foreman 
1 Laborer 
l.T/uck Driver (light) 
1 Eqoip. Oper. (Tight) 
j i flatbed Truck, 3 Ton 
J l Fence Post Auger, Ti/L 
j 32 Uf.,Dai1y Totals 
| CrewB-80A 
3 Laborer j 
1 flatbed Truck, 3 Ton 
| 24 L.H., Daily Totals ] 
Crew B-80B j M
i 
32 LH.,Da-!y Totals ( 
CrewB-81 
1 Laborer j 
1 Equip. Oper. (rned) 
1 Track Driver (heavy) 
1 Hydromuicher, III 
1 Tractor Track, 4x2 J 




Horiz. Borer, 6 H.P. j 





































Hr. Daily • 








































Hr. Daily | 
; $38.75 $310.00 






Hr, Daily J 


















51.05 [ I 
$693.05 ) | 
Bare Incl 
Costs 0&P . 
$23.56 $36.70 
9.95 10.94 
j $33.51 $47.64 









j $42.07 $57.05 j 
Bare Incf. j 
Costs O&P 
$25.50 $39.24 
j 17.10 18.81 [ 
[ $42.60 $58.05 | 
Bare Incl. j 
I Costs O&P [ 
$22.70 $35.60 
7.68 8.44 j 





$31.38 $45.51 ] 
Bare Incl. j 
Costs O&P [ 
$26.27 $40.15 
24.32 26,75 j 
$50.59 S66.90 J 




$29.05 $43.32 [ 
Crew 8-83 
j 1 Tugboat Captain 
1 Tugboat Hand 
1 Tugboat, 250 H.P. 
[ 16 L.H., Daily Totals 
Crew 8-84 
1 Equip. Oper. (med.) 
1 Rotary ^ lOtttrAractcr 
j 8 L.H., Daily Totals 
j Crew B-85 
[ 3 Laborers 
1 Equip. Oper. (med.1 
1 1 Truck Driver (heavy) 
1 Aerial U't Truck, 80' 
1 Brush Ch^per, 130 H.P. 
j 1 Pruning $a»t Rotary 
j 40 LX.Oaiiy Totals 
j C«w8-$6 
1 Equip. Opedmed) 
j 1 Stump Chipper, S.P, 
j 8 L.H., Daily Totals 
CrewB-86A 
1 Eo'ip. Oper. (mecsum) 
1 Grader, 30,000 Lbs. 
J 8Ul ,Da2y Totals 
j Crew B-86B 
i Equip. Oper. {medium} 
1 Dow, 200 H.P. 
j 8 L.R, Oa^ y- Totafe 
J CrwB-87 
1 laborer 
J 4 Equip. Oper. (rned.) 
2 feller Buochers, 50 H.P. 
j 1 Log Chipper, 22" Tree 
1 Dozer, 105 H.P. 
{ i Chaihsaw. Gas, 36" Long j 
J 40 U t . Daily Totals j 
j Crew B-88 | 
1 1 LM'^r 
j 6 Equip. Oper. (rned) 
2 Feffer 8uTchersf 50 H.P. 
H o g Chipper, 22'Tree 
2 log Skivers, 50 H.P. 
1 Dozer, 105 RP. 
lChay>s3\v1G3S,36'fLong 
j 56 LH.( Daily Totals J 
1 CrewB-89 | 
1 Equip. Oper. (light) 
1 Truck Driver (fight) 
1 Truck, Slake Body, 3 Ton 
1 Concrete Sa>v 
[ 1 V/ater Tar^ , 65 Gal. j 










































































| _ Hr. Daily 



































j $55.58 $72.62 
Bare Incl. -
j Costs O&P 1 
$30.20 $45.55 j 
J 22.40 24.64 
j $52.60 $70.19 
Bare Incl. 
Costs O&P | 
$24.84 $38.33 
18.59 20.44 
1 $43.43 $58.77 
8are Incl. 
Costs O&P 
$30.20 $45.55 j 
j 20.83 22.91 
J $51.03 $68.46 
| Bare Incf, 
j Costs O&P ; 
$30.20 $45.55 | 
57,43 63.17 | 
j $87.63 $108.72 ! 
| Bare loci. 
Costs O&P 
$30.20 $45.55 
91.88 101.06 1 
j $122.08 $146.61 
Bare Incl. 
j Costs O&P j 
$28.70 $43.56 1 
71.11 78.22 
1 $99.81 $121.78 j 
8are Incl. 
Costs O&P 
I $29.13 $44.13 
1
 69.13 76.04 
$98.26 $12017 J 




$45.81 $61.66 j 
?8 
istalfiftg Contractor's Overhead & Profit 
low are the average installing contractors percentage mark-ups 
plied to base labor rates to arrive at typical billing rates. 
)Iiumn A: Labor rates are based on union wages averaged for 20 major 
tstem U.S. cities. Base rates including fringe benefits are listed hourly 
.d daily. These figures are the sum of the wage rate and employer-paid 
nge benefits such as vacation pay, employer-paid health and welfare 
•5t5, pension costs, plus appropriate training and industry advancement 
tids costs. 
>iuxmi B: Worker' Compensation rates are based on the average of 
e 13 western U.S. states as established for. each trade. 
tfwxm C: Column C lists average feed overhead figures for all trades. 
eluded are Federal and State Unemployment costs set at 7.0%; Social 
curiiy Taxes (HCA) set at 7.65%; Builder's Risk Insurance costs set at 
34%; and Public Liability costs set at 1,55%. All the percentages 
ccqpt those for Social Security Taxes vary from state to state as well as 
mi company to company. 
Columns D and E: Percentages in Columns T> and E are based on die 
presumption that the installing contractor has annual billing of 
$1,500,000 and up. Overhead percentages may increase with smaller 
annual billing. The overhead percentages for an)' given contractor may 
vary greatly and depend on a number of factors, such as die 
contractor's annual volume, engineering and logistical support costs, and 
staff requirements. 'Hie figures for overhead and profit will zlso vary 
depending on the type of job, the job location, and the prevailing 
economic conditions. All factors should be examined very careMiy for 
each job. 
Column F: Column F lists the total of Columns B, Q D> and E. 
Column G: Column G is Column A (hourly base labor rate) multiplied 
by the percentage in Column F (O&P percentage). 
Column H: Column H is the total of Column A (hourly base labor rate) 
plus Column G (Total O&P). 












































Skiiied Workers Average (35 trades) 
Helpers Average (5 trades) 
Foreman Average, Inside {$.50 over Me) 
Foreman Average, Outside ($2.00 over trade) 
Common Building Laborers 








Equipment Operators, Crane or Shovel 
Equipment Operators, Medium Equipment 
Equipment Operators, Light Equipment 
Equipment Operators, Oilers 
Equipment Operators, Master Mechanics 
Glaziers 
Lathers 
Marble Sellers i 
Miilwrights 
Mosaic &Terrazzo Workers ! 
Painters, Ordinary 
Painters, Structural Steel 
Paper Hangers 





Roofers, Composition j 
Roofers, T i H Slate | 
Roofers, Helpers (Composition) j 
Sheet Metal Workers j 
Sprinkler Insiders j 
Steamfitters or Pipefitters 
Stone Masons 
Structural Steel Workers 
Tile Layers J 
Tile Layers Helpers | 
Truck Drivers, Light 



















































































































































































































s r 3 
F 1 G 
Total 





























































































































































































lot included in averages 
Incf. Cost IncL Cost 
Crew No. 8are Costs Subs O a P Per Labor-Hour Crew No. Bare Costs Subs O & P Per Labor-Hoi 
Crew 8-37 
j i Uhoi Foreman (outsirfs) 
J 4 laborers 
i Equip. Oper. (light) 
| 1 Tandem Roller, 5 Tea 
[ 48 LR, Dairy Totals 
1 Crew B-38 !
 iiiiii 
lillflll 
j 40 LH,Da*/Totals 
Crew 8-39 
1 Labor Foreman (outside) 
[ 4 laborers 
1 Ecpp. Oper. (light) 
l /^Cofflpr. ,250Cm 
2 Air Tools & Accessories 
2-50 R. Air fees, l.5*013. 
j 48 LH,0ai/y Totals 
j Crew B-40 
1 )P&OFA£,'Fc?etf3n(ou{) 
j 4 Pile Drivers 
4 2 Equip. Oper. (crane) 
j ) Eqefr. Ops?. Oiler 
0 i Crane, 40 Ton 
1 1 Vibratory Hammer S Gen. 
j 641.H., Daily Totals 
j CrewB-41 
j 1 labor Foreman (outsfde} 
j 4 laborers 
I .25 Eqyip. Oper. (crane) 
j .25Eninp.Oper.Ofer 
j iSCravfcr Crane, 40 Ton 
j 441.H., Daily Totals 
Crew 8-42 | 
I I labor Foreman (cDiside) j 
4 laborers 
1 Equip. Oper. (crarre) 
I £qytj>. Oper. Oi'er 
1 V/ekfer 
1 )f/d. Crane, 25 Ton 
1 Gas Welding Machine 
1 Horz. 8omg Csg. Mch. 
j 64 I K . 0&f Totals | 
1 Crew 8-43 j 
I labor Foreman (outside) j 
! 3 Laborers 
1 Equip. Oper. (crane) 
| 1 Equip, Oper. Oiler 














| $24.70 $197.60 
; 22.70 726.40 



























































I Hr. Daily ; 
$50.95 $407.60 j 






















$3990.45 J l 










I) 2.78 3.05 
'( $26.96 $40.68 
j Bare Incl. 
Costs O&P 
\ $25.98 $40.03 
23.40 25.73 




j 3.67 4.04 
j $27.85 $41.67 
Bare Inc{. 
j Costs O&P j 
$29.34 $47.17 ! 
| 31.23 34.36 
1 $60.5? $81.53 j 
Bare Ind 
! Costs OW 
$23.69 $36.99 
4,07 4.48 J 
$27.76 $41.47 ] 








38.95 42.85 j 
$64.28 $81.96 [ 
Crew8-34K 
j 1 Trccfc Drn'er (heavy! 
MTrutf< Tractor, 240 H.P. 
J 1 Low Bed Trailer 
j 81.H., Daily Totals 
1 Crew 8-35 
] Laborer Foreman (out) 
1 Skilled Vfaker 
1 Wte iplucnber) 
1 Laborer 
1 Equip. Oper. (crane) 
1Ew$. Oper. Oder 
) Electric Welding Macb. 
j IHyd Excavator, ,75 C.Y. 
(481.B.. 0a% Tola's 
Crew 8-35A 
1 Laborer Foreman (out) 
2 laborers 
1 »a-Werker 
1 Welder (plumber) 
1 Equip. Ooer. (crane) 
1 Equip. Ope/. Oiler 
TMerJOOamp 
j 1 Cr2ne, 75 Ton 
j 5 6 I H , Daily Totals 
CrwB-36 
1 labor Foremen (outside) 
J 2 Laborers 
2 Eqyjp. Oper. (med.) 
1 Dozer, 200 IIP. 
J1 Aggregate S^it 
[ 1 Tandem » r , 10 Ton 
j 40 LH.,Da?y Totals 
CrewB-36A | 
1 tabor Foreman (outside) 
2 laborers 
j 4 Equip. Oper. (fried.) 
lDo/:er,200H.P. 
1 Aggregate Spreader 
lflofer, Steel M e d 
11 RoSer, Pneumatic Vfteel | 
1561.H., Daily Totals j 
Crew B-36B 
1 tabor Foreman (outside) 
2 laborers 
4 Eqi>:p. Oper. (medium) 
1 Track Dover, Heavy 
I Grader, 30,000 lbs. 
1F I . loader, cr!,1.5C.Y. 
[ i Dozer, 300H.P. 
(1 Refer, Vibratory 
Hruck. Tractor, 240 H.P. 
1 Water Mer .5000 Gal [ 















j 22.70 363.20 
:
 29.35 234.80 


















































f Hr. Daily 
$38.75 $310.00 
I 35.60 569.60 
r 45.90 367.20 
, 52.95 423.60 
46.90 375.20 


































|| Costs 0$P 
$25.90 $39.30 
|| 98.78 108.65 





j $39.19 $55.50 j 
I Bare Incl. 1 
Costs O&P 
$27.66 $42.56 
j 18.16 19.98 j 
j $45.82 $62.54 J 
Bare Incl 
j Costs 0&P j 
$26.10 $40.21 
25.46 28.01 [ 
! $51.56 $68.22 | 
Bare Incl j 
Costs O&P 
$27.27 $41.74 
22.04 24.24 j 
$49.31 $55.98 




$73.73 $92.72 j 
Jncf. Cost Irtcl, Cost 
Crew No. Bare Costs Subs O & P Per Labor-Hour Crew No, Bare Costs Subs O & P Per Labor-Hour 
j Crey/B-iOC 
1 Eqyp. Oper. (med.) 
I .5 Laborer 
1 Dozer, 200 RP. 
1 1 V/bratory Ro"cr, Tov/ed 
[ 12 L.H., Daily Totals 
Crew B40D 
1 Equip. Oper. (med.) 
.SUborer 
I Dozer, 200 HP. 
[ 1 Sheepslt. Roller, Towed 
112 L.R, Dally Tolais 
CrewB-lOE 
J I Eo/jfp. Oper. (med.) 
1.5 Laborer 
[ 1 Tandem Roller, 5 Ton 
j 12 L.H..0a2y Totals 
1 CrewB-lOF 
1 1 cqu.ip. Oper, (med.l 
.5 Laborer 
j I Tandem Roller, 10 Ton 
112 L.H., Daily Tolals 
1 Crew 8-10G 
I Equip. Oper. (med.) 
1,5 Laborer 
i$heep$Oo)U30H.P. 
j 12 L.H., Dairy Totals 
CrewB-lOH 
1 Equip. Oper. (med.) 
.5 Laborer 
i Diaphr. Water Pump, V | 
l-20RSyci>onHose(2* 1 
1 2-50 ROIsch. Hoses, T 
j 12 L.K,D&V Totals j 
CrewB-101 
1 Equip. Oper. (med.) 
.5 Laborer 
I Diaphr. Water Pump, 4' 
i-20Ft.S';ic{ior»Hc$g,4'! 
[ 2-50 f t Oisch. Hoses, 4V j 
f 12 L H , Daily Totals j 
C r w M O J j 
1 Equip. Oper. (med.) 
s .5 Laborer 
;lCentr.W3tefPw7tp,3' 
! !-20aSucl?<aiHbss>,3* 
2-50 Ft. Djsch. Hoses, 3? | 



































































































Costs. O&P i 
$27.70 $42.23 
j 75.28 82.81 | 
j $102.98 $125.04 









j $38.80 $54.44 j 
Bare I n d j 
[ Costs O&P j 
$27.70 $42,23 
17.53 19.29 
j $45.23 $61.52 j 









. $31.71 $46.64 J 
Bare Incl. [ 
Costs O&P J 
$27.70 $42.23 
7.63 8.39 





$32.83 $47.87 [ 
CrewB-8 
or Foreman (outside) 
iprers 
up. Oper. fened.) 
jjp. Oper. Oiler 
ck Drivers iheavy} 
i Crane, 25 Ton 
. Loader, UL, 2.5 CX 
np Trucks, 16 Ton 
K, 0a% Totals 
Crew 8-9 
bor Fore-TOn (ou'side) 
borers 
Cernpr.,250C.F.tf. 
• Tools & Accessories 







) ft. Dlsch. Hoses 
L.H., Daily Totals 
Crew 8-98 
aborers 
ruck Dwer (heavy) 




L.H., Daily Totals 
Crew8-SC j 
.abor Foreman (outside) 
Laborers j 
VrCorcpr.,250CF.M. 
>0FU<r Hoses, 1.5" Ola. 
Breaker Pavement, 60 !b. | 
>L.H, Daily Totals | 
Crew 8-10 
Eqiap. Oper. (med.) 
i Laborer j 
2 L.H., OfflCy Totals | 
CrewB-lOA 
ly& Oper. (med.) 
> Laborer 
RoS.Co.-npdct.2K Lbs. j 
2 L.H., Daily Totals j 
Crew B-108 [ 
. Equip. Oper. (med.) 
5 Laborer 
L Dozer, 200 H.?. 


































$24.70 $197.60 j 








































































|] Bare fncl. 
! Costs O&P 
$26.29 $40.23 
j 36.96 40.65 





[ $27.51 $41.08 j 




1 $45.32 $50.54 ) 
1 Bare ind. | 
Costs O&P j 
$23.77 $36.83 
[ 23.94 26.34 j 
1 $47.71 $63.17 j 
| Bare I n d j 







$2770 $42.23 | 
Bare Incl. j 
Costs O&P j 
$27.70 $4223 
9.25 10.18 j 
$36,95 $52.41 | 
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Excerpts from Trial Transcript 
Page 813 
1 MR. STANGER: I move the admission of 
2 Defendant's 78. 
3 MR. TATE: No objection. 
4 THE COURT: D-78 is received. 
5 [EXHIBIT D-78 RECEIVED.] 
6 MR. STANGER: I have no further questions at 
7 this time. 
8 THE COURT: Mr. Tate. 
9 CROSS-EXAMINATION 
10 Q. (By Mr. Tate) It is nice to meet you. What 
11 is your relation to Mr. Burk, who is the owner of the 
12 company? 
13 A. I am his daughter. 
14 Q. You're his daughter? Okay. I knew there was 
15 a relationship but I wasn't sure what it was. Now, 
16 Sharon, I'm confused, and perhaps you can straighten me 
17 out on how you came up with these wage rates. They 
18 were--
19 THE COURT: I'm sorry, Mr. Tate. This is a--
2 0 There is no way for you to be aware on my little pet 
21 peeves and it will have no significance on how I resolve 
22 this case, but I would prefer that you refer to the 
23 witness as--
24 MR. TATE: Ms. Zobell. 
25 THE COURT: --Ms. Zobell unless you have her 
Page 814 
1 permission to refer to her by her first name only. 
2 MR. TATE: A fair request. I will be happy 
3 to--
4 THE COURT: Like I say, it's just a little 
5 pet peeve of mine. 
6 MR. TATE: Thank you. 
7 Q Is it Miss or Mrs.? 
8 A. Mrs. 
9 Q. Okay, Mrs. Zobell, I will refer to you that 
10 way. These rates that you have put on your damage 
11 exhibit here of $50.68 per employee, do you see where 
12 I'm talking about, that starts with line 26 on the Weber 
13 State damage running down two or three pages. 
14 A. On the Weber State one. This is UVSC. 
15 Q. I'm using the Weber State one, because it's 
16 just the same one. 
17 A. Oh, it's right here. Line 26? 
18 Q. Yes. 
19 A. Going down from 2 6 on down, how did how 
20 derive that $50.68 figure? 
21 A. Well, as I previously testified to, that rate 
22 consists of an R. S. Means rate along with the equipment 
23 that Ccmtrol used and the fuel that's factored in. I'm 
24 sure if you questioned Brian he could testify more 
25 because those rates are given to me m through Brian. I 
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1 stand by him and listen to him do it but he actually 
2 comes up with the rates. 
3 Q. Okay. Now, I would like to turn to 
4 Defendant's Exhibit 79; do you have that? 
5 Has that been admitted yet? Do you have it, 
6 Counsel? 
7 A. Seventy-nine? 
8 Q. Yeah. You may not have it. It's R. S. Means 
9 Construction Costs Data. 
10 MR. BUTLER: That's not yet been introduced? 
11 MR. TATE: It's not been introduced. 
12 Q. I just want to know if this is the data sheet 
13 that you relied on in coming up with that particular 
14 rate; do you know? 
15 A. As I have already testified, I'm sure these 
16 are the rates that Brian came up with because we were 
17 copying them out to there but you would have to 
18 specifically ask him that question. 
19 Q. You don't know except for Brian told you that 
20 to use that rate? 
21 A. No, I made these copies and I pulled the book 
22 out for him and he figures the exact rate. 
23 Q. But you wouldn't know from looking at this--
24 A. It appeared to me--
25 Q. --what it was? 
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1 A. --to my knowledge that it is. It shows the 
2 welding machine, it shows the cost of a pick-up truck, 
3 that would be involved. It appears to me, yes, that it 
4 is. 
5 Q. But they vary substantially depending on the 
6 particular type of labor, or worker, or welder, whatever 
7 it is. Right? 
8 A. Yes. 
9 Q. And you do not know where your figures came 
10 from? 
11 A. No, I know where my figures came from. My 
12 figures came from Brian. 
13 Q. Okay. Do you know what, in fact, and I don't 
14 need to know a precise figure, give me within a couple 
15 of dollars your closest range of what somebody like 
16 Henry Morales gets paid, or Hugo Hendrick gets paid; do 
17 you know? 
18 A. Without looking at the payroll record, off 
19 the top of my head, I don't. They don't even work for 
20 the company anymore, I would have to look at the payroll 
21 records and I could certainly tell you from that. 
22 Q. But you've been around the company for long 
23 enough to know what the average pay of people of that 
24 type of work get paid or were being paid at that time? 
25 A. I'm guessing around $20 an hour. 
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1 Q. So roughly about $2 0 an hour for most of your 
2 employees? 
3 A. Now, that's rough. That doesn't have any 
4 mark-up on it. You have to add labor--
5 Q. That's the gross pay to the employee, less 
6 taxes? 
7 A. An hourly rate. 
8 Q. Yes. And do you know what your foremen get 
9 paid? Who are your highest paid employees other than 
10 the officers and owners of the company? 
11 A. Superintendents. 
12 Q. And what do they get paid per hour? 
13 A. Upwards of to $3 0 an hour. 
14 Q. And what do the lowest paid labor-type 
15 employees of the company get paid? 
16 MR. STANGER: I'm going to object as outside 
17 the scope of direct and irrelevant? 
18 THE COURT: Where are you going with this 
19 line? 
2 0 MR. TATE: I'm going to attack the validity of 
21 their exhibits where they come to $50.68 hourly fee. 
2 2 THE COURT: I am not going to preclude you 
23 from doing that generally but I'm going to sustain the 
24 objection. 
2 5 MR. TATE: Okay. 
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1 were being sent weekly? 
2 A. I was to the point that I was talking with 
3 the project superintendent, Burt Merrill, on a regular 
4 basis, and he was sending those. I believe a copy was 
5 coming to the office as well as the facsimile 
6 transmission cover sheet as well, which I believe are 
7 still in the file. 
8 Q. Now, at some point Comtrol-- well, at some 
9 point did Comtrol have to take over the work that was 
10 contractually the responsibility of Traco? 
11 A. Yes, we did. 
12 Q. In doing so, did Comtrol consider hiring an 
13 independent subcontractor to come in and perform the 
14 work? 
15 A. We did. 
16 Q. Did you ultimately hire an independent 
17 contractor, subcontractor to come in and do the work? 
18 A. We did, yes. 
19 Q. And did you make any efforts to mitigate the 
2 0 damages and the expenses to complete the work that had 
21 been left by Traco? 
22 A. We did. Rather than bringing in a full blown 
23 erection company, we hired a very competent welder, 
24 Gorden Johansen, and then he was assisted by Comtrol 
2 5 personnel. 
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1 Q. Did you take any measures or precautions to 
2 assure that the expenses and costs in completing the 
3 work were a bare minimum? 
4 MR. TATE: Objection. Leading. 
5 THE COURT: Overruled. 
6 THE WITNESS: We did, because it was at that 
7 time my belief that if we were to over run Traco's 
8 contract the odds of us recovering that were probably 
9 going to be very difficult to do and we certainly didn't 
10 want to be here today. 
11 Q. Okay. Let me now direct your attention to 
12 Exhibit Defendant 38, that's the damage assessment. Mr. 
13 Burk, did you have any involvement in the preparation of 
14 this exhibit? 
15 A. I did. 
16 Q. And what was your involvement? 
17 A. Sharon primarily did the assemblage. I have 
18 reviewed the documentations placed in here and also was 
19 involved in creating the hourly rates. 
2 0 Q. Now, did the hourly rates vary from any 
21 previous documents that you were involved with? 
22 A. They did. 
23 Q. Can you tell us how they varied from what 
24 they were originally and what they are in this exhibit? 
25 A. Well, originally I believe the labor rate--
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1 when I say labor rate, I'm talking about the rate with 
2 consummables, truck, welder, whatnot. I believe that 
3 rate was changed from $56 and hour to $50 an hour, 
4 roughly fifty. 
5 Q. Where did the $56 an hour come from? 
6 A. We used a book called R. S. Means and I 
7 believe we used the 2001 book so that we were consistent 
8 with the time frame when this work actually took place. 
9 Q. I may have misspoke. I was asking you with 
10 respect to the earlier higher rate; where did that rate 
11 come from? 
12 A. Oh. That was the rate that typically Tracy 
13 was billing between $56 and $60 an hour for the same 
14 type of work. 
15 Q. Okay. Let me turn you to Defendant's Exhibit 
16 79, the R. S. Means Building Construction Cost Data, 
17 2001, Western Edition. Is this the document you, or 
18 selected pages from the document you used to derive the 
19 hourly rate? 
20 A. Yes, the Western Edition covers the western 
21 portion of the United States. 
22 Q. Have you had any prior familiarity with this 
23 I publication? 
A. Yes. It's a book that we use for estimating 24 
2 5 purposes, 
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1 Q. Is this book a book that-- you say you use 
2 for estimating purposes, is this a book that you use to 
3 assist in performing proposals or preparing proposals? 
4 A. Preparing bids, yes. 
5 Q. And what is this-- in general terms what does 
6 this book provide? 
7 A. Well, it's a general estimating guide as to 
8 what items should cost. It is comprised of lots of 
9 different facets. It goes through all of the 16 
10 divisions of work. And when I say that, that spreads 
11 the work anywhere, you know, division-- example, 
12 Division 3 is concrete work, Division 16 is electrical 
13 work, Division 6 is rough carpentry. It deals with all 
14 those different facets. It deals with putting crews 
15 together, man-hours. It has a lot of-- a lot of good 
16 informabion in it. 
17 Q. Over the course of your career, can you 
18 estimate how many projects you have been involved with 
19 in estimating and preparing a proposal? 
2 0 A. I don't know but it's several hundred. 
21 Q. And do you have any experience with what the 
22 subcontractor rates generally are in the state of Utah 
23 with reference to structural steel workers? 
24 A. I do. 
25 Q. And does the rates that are contained in the 
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1 R. S. Means Western Edition reasonable reflect what the 
2 going rate is for steel, structural steel workers in 
3 Utah? 
4 A. Yes, it does. 
5 Q. Would you walk us through how the rate of 
6 $50.68 per hour was calculated based on R. S. Means. 
7 A. I can do that, yes. Give me just a minute 
8 here. I'm on the fourth page. 
9 Q. Okay. Does that read: Installing. 
10 Contractor's Overhead and Profit? 
11 A. It does. 
12 Q. Okay. Did you rely on this page in the 
13 calculation of the hourly rate of $50.68? 
14 A. I did, yes. 
15 Q. Does this page contain a base rate for 
16 structural steel workers? 
17 A. It does. This under the trade column itfs 
18 broken up into sections. The second section from the 
19 bottom, fourth item down, is structural steel workers. 
2 0 Q. What is the base hourly rate for a structural 
21 steel worker for this year, 2001, Western Edition of R. 
22 S. Means? 
23 A. Thirty-two dollars and fifty-five cents an 
24 hour. 
2 5 MR. TATE: Counsel, could you have help me 
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1 know you1re at. I'm lost a little bit. We're on the 
2 wrong page. Thank you. 
3 Q. Did you add anything in addition to the base 
4 rate of $32.55 in coming to your $50.68 from the R. S. 
5 Means? 
6 A. Yes. What we decided to do instead of 
7 getting into all of the other facets of, you know, what 
8 was furnished, provided, whatnot, we used this rate. We 
9 added the percent in the workers compensation insurance 
10 column. 
11 Q. And what was the rate for the workers 
12 compensation insurance? 
13 A. 3 9.2 percent. 
14 Q. Okay. Was anything else added to the figure? 
15 A. Yes. We added the average fixed overhead 
16 rate which is fixed overhead, mind you, it's 16.5 
17 percent. 
18 Q. Okay. I notice that the publication also has 
19 an overhead and profit, did you add overhead and profit 
2 0 to your calculation? 
21 A. No, we did not. 
22 Q. Why was that? 
23 A. Because that's been added at the bottom of 
2 4 our damages. 
2 5 Q. Okay. All right. Was there anything else in 
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1 addition to the base rate of $32.55, plus the workers 
2 compensation of 3 9.2 percent, plus the average fixed 
3 overhead of 16.5 percent that you added to come up to 
4 the $50.68 figure? 
5 A. No. 
6 Q. Okay. Based on your experience in the 
7 construction industry and your knowledge of Comtrol's 
8 expenses, do you believe this rate of $50.68 accurately 
9 reflects the true cost to Comtrol? 
10 A. Yes. 
11 Q. To perform this work? 
12 A. Yes. 
13 Q. There is also a base -- excuse me -- a rate 
14 for crane rental. Does Comtrol own a crane? 
15 A, We do, yes. 
16 Q. What kind of crane does Comtrol own? 
17 A. It's a 30-ton all terrain crane. 
18 Q. Was this crane made available for the Weber 
19 State project for use? 
20 A. It was taken up there eventually, yes. 
21 Q. And does the hourly rate-- well, what was the 
22 hourly rate for the use of the crane and operator that 
23 you determined? 
24 A. It was $120 per hour. 
2 5 Q. And who was the operator of the crane? 
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1 A. John Lee. 
2 Q. Did Mr. Lee work for Comtrol? 
3 A. He did. 
4 Q. Is he a competent crane operator? 
5 A. He is. 
6 Q. How many years experience as a crane operator 
7 does he have; do you have any idea? 
8 A. I believe eleven. 
9 Q. Okay. Mr. Burk, did you rely upon R. S. 
10 Means for any other aspect of estimating the-- or 
11 charging, assessing the damages here; for example, for 
12 any cf the equipment that was involved in performing the 
13 repairs or the supplementation to the Traco contract on 
14 the Weber State project? 
15 A. We did. With respect to Gorden Johansen, who 
16 was a subcontractor. 
17 Q. Did Comtrol provide Mr. Johansen with any 
18 equipment or with any materials to assist him in 
19 performing his work? 
2 0 A. We did. We did, yes. 
21 Q. What did you provide to him? 
22 A. We provided a vehicle, insurance, the fuel, a 
2 3 welder, all of the consummables required for welding, a 
24 torch, the consummables for your oxyacetylene torch, 
25 grinders, grinding wheels, those types of things. 
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1 I Q. Did you rely upon R. S. Means for a rate to 
2 charge for the use of the welder? 
3 A. We did. 
4 Q. And what was that rate? 
5 A. I donft recall the exact rate. 
6 Q. Let me direct your attention to the second 
7 I page of R. S. Means in Exhibit D-79. 
A. That's right. We have it in here. We used 
9 I $84 per day. 
10 Q. Is that rate reflected in R. S. Means as the 
11 bare cost rate for a gas welder machine? 
12 A. Yes, it is. 
13 Q. And was the machine and the welder that you 
14 provided to Mr. Johansen for his performance of work on 
15 the Weber State a gas welding machine or comparable? 
16 A. Yes. 
17 Q. Okay. You mentioned you provided a vehicle. 
18 What type of vehicle did you provide to Mr. Johansen? 
19 Was it a truck or car? 
2 0 A. It was a pickup. 
21 Q. Did you rely upon R. S. Means for the value 
22 of the pickup that was provided to him? 
23 A. Yes, we did. 
24 Q. And what was the rate for the pickup? 
25 A. It!s on the third page, under crews. It's 
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1 under the bottom of the second block on your left, $83 
2 per day. 
3 Q. Okay. Back to this time period of 
4 February/March, January, March, February, April of 2002, 
5 once Comtrol started performing Traco's work on the 
6 Weber State project, did you have any interest in having 
7 Traco still return back and finish the remaining portion 
8 of the work? 
9 A. Absolutely. I-- again, anything that I could 
10 get Traco to complete themselves would have benefitted 
11 the project. 
12 Q. Do you have any experience as to whether or 
13 not the subcontractor can do work generally less 
14 expensively than if Comtrol has to come in and perform 
15 it? 
16 A. Absolutely. It's a lot more routine to them. 
17 They are doing that. I mean we are capable of doing it, 
18 but they're doing that particular aspect 
19 day-in-and-day~out. That's what they specialize in. 
2 0 That's-- I mean that's what they do every day. 
21 Q. Did Mr. Bronson ever tell you or communicate 
22 to you that he-- the reason why in the February/March 
23 time period he still would not return to finish the work 
24 on the Weber State project? 
25 A. He refused to come back until he had been 
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1 I Q. That was never raised in any case? 
2 A. Not that I recall, no. 
3 Q. What about the Dwamco case; wasn't there a 
4 back charge to them for the services of your employees? 
5 A. I am sure there was. Well, there may have 
6 been some, yes. I don't think they were our employees, 
7 I there might have been some back charges from a 
subcontractor that was employed by us. You would have 
9 I to show me some documents. I don't recall from our 
10 employees any back charges to Dwamco. 
11 Q. Would you look at Exhibit P-112, please. 
12 A. Is that in this book here? 
13 Q. Yes, it's in your book and it was just 
14 admitted this morning by stipulation. 
15 A. Okay. I am there. 
16 Q. Do you see that? 
17 A. I do. 
18 Q. Now, wasn't this a back charge on this very 
19 project that you made to Dwamco claiming they owed you 
20 $122,000? 
21 MR. BUTLER: Objection, Your Honor. This is 
22 a matter that has already been ruled on by the Court. 
23 Dwamco has been released from this case. I object to 
24 that as well as to relevancy. 
25 THE COURT: Do you wish to respond? 
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1 MR. TATE: Yes, Your Honor. This goes to the 
2 fact that he's seeking to charge someone at $60 an hour 
3 for his services to us and on the very same job he back 
4 charged to Dwamco at a rate of $35. And I want him to 
5 explain why there is such a difference and this is the 
6 elements of that. 
7 THE COURT: Overruled as to this question. 
8 Q. Now, isn't it true that generally the charges 
9 you charge for your employees to correct the handrailing 
10 probLems on Dwamco were basically-- let's use, for 
11 example, it's an easy math, the one on 9-7-01, "Correct 
12 handrail, six hours, $210." Do you see that? 
13 A. I do, uh-huh. 
14 Q. And that comes out to $3 5 an hour. Right? 
15 Six into 210? 
16 A. I would say roughly, yes, calculating-- I 
17 don't have a calculator but I would say that's rough, 
18 yes. 
19 Q. And you don't have a calculator, again, but 
20 9-5 hours into $332.50, the second one, that's also $35 
21 an hour. Correct? Roughly? I can tell you precisely. 
22 I just want you to give me a--
2 3 A. I don't know without calculating it. 
24 Q. Well, nine-- ten--
25 A. I'll take your word for it. 
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1 Q. My question-- and Gorden Johansen on that 
2
 job, you basically were paying him $36 an hour; is that 
3 correct? I mean that's what you charged, back charged 
4 to Dwamco, $36. Not what you're paying him but what you 
5 back charged, that's roughly $3 6 an hour; isn't that 
6 correct? 
7 A. I wouldn't know without looking at the 
8 information. 
9 Q. And then my question is this: Why are we now 
10 on the very same job, on the very same work you saying 
11 that it's fair to back charge Dwamco in my other 
12 litigation $35 an hour for our laborers and to us you 
13 think that you should be able to back charge $50.68 plus 
14 overhead and profit? 
15 A. Well, I would have to look at the detail but 
16 it could be that we possibly were wrong here. 
17 Q. In fact, your laborers at that time you were 
18 only paying $10 an hour roughly except for Bacon-Davis 
19 jobs that you were paying about $12 an hour for, weren't 
20 you? Isn't that what your payroll was for your company 
21 for a laborer, one who is holding handrail, or unloading 
22 trucks? 
23 A. I believe it was more than that. 
24 Q. But didn't you testify in your deposition 
25 that it was $10 or $12 an hour, depending on whether it 
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was Bacon-Davis? 
A. I don't recall testifying to that, no. 
MR. TATE: Could we-- Do you have his 
deposition here? I would like to publish his 
deposition. 
THE COURT: You may. Go ahead. You may open 
it. 
Q. Do you remember having your deposition taken 
in this case? 
A. I do. 
Q. And do you remember being asked about the 
salaries of your employees? 
A. I don't, no. I haven't read this deposition, 
I don't think, since it was taken. 
Q. Okay. Let me get the-- would you turn on 
your deposition to page 92, please. Actually, I want 
you to go to page 93 . I am going to start on 92. I 
asked you on page 92, starting with line 14: 
"Can you give me a range of pay that they 
paid-- they would be paid on an hourly basis 
before you add the labor burden for things like 
this?" 
And your answer was what? On line--
A. I'm not counting lines but I'm assuming on 
where you're at: 
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1 "Probably somewhere eighteen to twenty 
2 dollars an hour." 
3 Q. And then over on this next page, starting 
4 with line 21 of 93, starting with line 25: 
5 "Is that about the same you paid your 
6 people who were labors that unloaded steel 
7 and things like that?" 
8 And your answer? 
9 A. Where are you at? 
10 Q. Page 94, line 3. Page 94, line 3. Let me 
11 read the question one more time: 
12 "Is that about the same you paid your 
13 people who-- your laborers that unloaded 
14 steel and things like that?" 
15 Read your answer, please. 
16 A. You're on 93 line 3. 
17 Q. Ninety-four. The question started on 93 and 
18 it goes on to 94. 
19 A. I was on the top of 93. 
20 Q. I'm sorry. I'm starting on line 21 of 93, and 
21 your answer is on line 3 of page 94. So let me read that 
22 one more time. Starting on line 25 of 93: 
2 3 "Is that about the same you paid your 
24 people who-- you laborers that unloaded steel 
25 and things like that?" 
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1 Your answer? 
2 A. This said, "A laborer would have been paid 
3 less. 
4 Q. The question: 
5 "Approximately what would the laborer have 
6 been paid? 
7 Your answer, please? 
8 A. It says: "Ten an hour, 12, depending on what 
9 the Davis-Bacon rate was." 
10 Q. So sometimes you have to pay federal Bacon 
11 Davis rates and you pay higher than you do normally; is 
12 that correct? 
13 A. That is correct, yes. 
14 Q.- So you basically paid $10 an hour for a 
15 laborer, $12 if the Bacon-Davis Act applied. 
16 A. Well, that's a generalized statement. We 
17 have laborers that make $14 an hour, $15 an hour, so it 
18 depends on what they're doing and how long they have 
19 been with us. 
20 Q. Whether it's $10, or $12, or $14 an hour, how 
21 do we jump from there to $5 0 an hour plus overhead plus 
22 profit? 
23 A. Well, most of the people that we had doing 
24 the work were skilled people and most of the work was 
25 done on an overtime basis and then you have a welder, 
Page 1010 
1 you have vehicles, you have got consummables, you have 
2 got small tools, you have got grinding wheels, I mean 
3 there's various things. And I think what I did was in 
4 my testimony when we were here last time was stated what 
5 we did was we used a simple analysis and charged what R. 
6 S. Means was and actually adjusted our rate below what 
7 Traco is charging, and I think if we were to look at 
8 Traco's payroll, his own hourly rate for his men--
9 Q. That's not responsive. 
10 A. --would be similar to ours. 
11 Q. That's not responsive. Let me just ask you 
12 this: Did you agree with your sister, Mrs. Zobell, who 
13 testified that the average labor burden, including 
14 workers compensation and taxes comes to approximately 
15 35-cents, 35 percent of payroll? 
16 A. It depends on what they're doing, what 
17 classification of work they're doing. 
18 Q. You heard her testify to that? 
19 A. I don't recall that but she could have, sure. 
2 0 Q. And-- about three weeks ago you received a 
21 subpoena in this case to bring your actual workers 
2 2 compensation records and payroll records for these 
23 particular employees to trial today; is that right? 
24 A. I remember a subpoena. I don't remember 



























Q. It was served 23 days ago on you. Do you 
remember? You don't : 
bring it--
remember the subpoena saying to 
A. I did. I turned it over to my attorney. 
MR. BUTLER 
to this line of quest 
Excuse me, Your Honor. I object 
ioning. We objected to that 
subpoena, it was asking for documents way beyond the 











Q. How many o 
skilled steel workers 
THE COURT: 
The objection is sustained. 
And you're granting their motion 
I am. 
You've got the motions on--
I am. 
The motions on that? 
I did. I read them this morning. 
All right. Thank you. 
f the-- which of the employees were 
--
And I should also clarify the 
record, despite the fact that again I know we have 
different points of view, I granted the objection based 
on grounds that in th 
outside of the order 
is Court's view the discovery was 



























numerous grounds upon, which they sought to quash the 
subpoenas but I want to specify that that's the basis on 
which the Court is sustaining the objection and granting 
the motion. And if you wish to perfect the record, go 
ahead. 
MR. TATE: Well, I think the record is 
perfected with my memorandum I filed, Your, Honor 
explaining that this was raised--
THE COURT: I agree. 
MR. TATE: --for rebuttal and 














THE COURT: I agree. That the record is 
Do you have personal knowledge whether Mr. 
example, was a laborer or whether he is a 
ael worker? 
I don't on him, no. 
What about Enrique Morales, do you know 
was a steel worker or a laborer? 
He^s a carpenter. 
Do you know Bobby Kirk, what his skill was? 
I believe he was a carpenter. 
Do you know Roy Lee, what his skill was? 
Yeah, he's an excellent carpenter, welder, 
inisher. He's actually a foreman. 
Page 1013 
1 Q. Do you know if the workers compensation rates 
2 vary on whether somebody is a skilled steel worker, or a 
3 carpenter, or a laborer? 
4 A. Yeah, we pay different suiter rates depending 
5 on what work they are doing on the project, yes. 
6 Q. Were any of your employees that you have 
7 listed here-- let me backtrack. The steel worker 
8 actually has the highest workers compensation rate of 
9 any of your employees, doesn't he -~ don't they? 
10 A. I believe that's the case, yes. 
11 Q. Were any of these employees at this highest 
12 steel worker rate for workers compensation? 
13 A. When they were doing that work, I'm sure they 
14 were. 
15 Q. Did your rate vary from day-to-day and 
16 job-to-job depending on what kind of work they were 
17 doing? 
18 A. Yeah. I believe Sharon goes through the time 
19 cards-- we cost code everything so based on the cost 
2 0 codes, then when she files her reports the suiter rates 
21 are applied accordingly. 
22 Q. If somebody is considered a skilled steel 
2 3 workeir if he is unloading a truck, is he? 
24 A. It depends on who is unloading it. 
2 5 Q. But he's considered-- but that's something 
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1 basically a laborer could do? 
2 A. Not typically. Hers usually an equipment 
3 operator. 
4 Q. Well, if he's a crane but not if he's lifting 
5 up the stairs? 
6 A. If he's a forklift, I don't-- Well, I don't 
7 know what you're asking me. 
8 Q. Okay. 
9 A. We furnished time cards that backed up all of 
10 our costs, unlike Traco, if you want to review certain 
11 men, I'm happy to do that. But we furnished copies of 
12 time cards behind all of our costs. 
13 Q. But you personally don't know at this point--
14 by going- through your damage list, you couldn't tell us 
15 which, if any, of these were skilled steel workers other 
16 than the fact that you indicated that Roy Lee and--
17 A. No, I would say the majority of them were. I 
18 think Tracy testified that we're as qualified if not 
19 more so than him when it comes to steel erection. 
2 0 Q. Okay. You were here the other day when you 
21 heard Mr. Johansen testify as to his welding time; is 
22 that correct? 
2 3 A. That's correct. 
24 Q. But he did not know whether or not his 
25 welding work was necessarily a correction of Traco's 
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1 Q. Well, let me backtrack and try again. Mr. 
2 Johansen was paid by your company as an independent 
3 contractor $18 per hour. Correct? 
4 A. Correct. 
5 Q. But since he was an independent contractor 
6 and you didn't have the normal labor burden, you needed 
7 to add to that cost the workers compensation and his 
8 truck and supply expenses; is that correct? 
9 A. We added the truck and the supply expenses, 
10 yes. 
11 Q. Okay. And then even after supplying and 
12 adding those you now have jumped up and said, "Well, 
13 we've decided to charge for his time $50 an hour," which 
14 is more than those three things combined. Correct? 
15 A. I don't believe so. 
16 Q. You don't think you're charging $50.68 an 
17 hour for the time--
18 A. No, I don't believe it is more than the 
19 items, no. I think we-- I think we tried to be fair 
2 0 about the thing. I think if you were to pull Tracy's 
21 wages out we-- I mean we have never even seen his time 
22 cards on the stuff. I think you would find the wages 
23 comparable, and the rates comparable. 
24 Q. But that's comparing-- isn't that comparing 
2 5 apples and oranges? Weren't you bidding-- paying him on 
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1 abandoned the UVSC project? 
2 A. We did. 
3 Q. What effort did you make? 
4 A. Well, we did some checking around with 
5 several erectors but because of all of the work going on 
6 for the Olympics, it was virtually impossible to get 
7 somebody else. 
8 Q. Did Comtrol make any efforts to mitigate the 
9 damages in supplementing the work and finishing the 
10 steel erection portion of the project that Traco had 
11 abandoned? 
12 A. Yes, we did. We tracked everything on time 
13 cards and we hired Gorden Johansen who is a very 
14 qualified welder. We put qualified people with him and 
15 we did everything we could to mitigate damages because 
16 we had no guaranty that we would be able to collect on 
17 the money that we were expending so--
18 Q. Thank you. 
19 A. We did everything we could. 
20 MR. BUTLER; No further questions. 
21 RECROSS-EXAMINATION 
22 Q. (By Mr. Tate) Would you--
23 THE COURT: You have two minutes. 
24 MR. TATE: Thank you. 
2 5 Q. Would you turn to Exhibit 32 in the book, in 
